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The  purpose  of  this  publication  is  to  provide  Alberta  farmers  with  a  general 
understanding  of  the  law  associated  with  different  types  of  credit  arrangements.  It 
has  been  revised  to  include  an  explanation  of  the  Personel  Property  Security  Act  which 
became  law  in  October  of  1990.  It  also  provides  general  guidelines  on  how  to  deal  with 
debt  problems. 

When  farmers  borrow  money,  they  don't  expect  to  have  trouble  repaying  it.  Similarly, 
when  creditors  give  a  loan  they  expect  the  farmer  to  be  able  to  repay  it  or  else  the  credit, 
presumably,  would  not  be  made  available.  However,  problems  can  arise  due  to  unfore- 
seen circumstances  both  in  the  general  economy  as  well  as  in  specific  farm  situations. 

When  faced  with  debt  problems,  farmers  need  to  review  their  situation  carefully  before 
taking  action.  This  review  should  involve  a  careful  assessment  of  both  the  financial  and 
legal  position  of  the  farm.  The  financial  assessment  should  come  first  because  the  finan- 
cial position  of  the  farm  has  a  major  effect  on  its  legal  position.  The  financial  and  legal 
positions  together  determine  the  alternatives  available  to  deal  with  the  problem. 

It  is  not  necessary  to  wait  until  problems  arise  to  obtain  a  better  understanding  of  the 
implications  of  acquiring  credit.  It  is  better  for  farmers  making  credit  arrangements  to 
understand  fully  beforehand  what  they  are  about  to  sign.  This  includes  an  understanding 
of  the  legal  rules  about  the  collection  of  debt  and  the  enforcement  of  the  security  given. 
By  knowing  the  legal  rules,  farmers  can  determine  the  best  course  of  action  if  a  debt  prob- 
lem arises. 

OVERVIEW   It  is  not  possible  to  cover  all  legal  technicalities  and  details  in  this  publication. 

Furthermore,  many  of  the  laws  and  debt  instruments  discussed  in  this  publication  are 
subject  to  change.  Farmers  should  seek  assistance  from  qualified  professional  advisors 
when  dealing  with  a  debt  problem. 

The  role  of  the  Farm  Debt  Review  Board  is  dealt  with  first  because  it  affects  the  proce- 
dures that  a  creditor  has  to  follow  in  collecting  debts  from  a  farmer  under  all  of  the  credit 
arrangements  discussed  in  this  publication.  In  many  cases  it  will  be  the  first  step  in  the 
procedure. 

This  is  followed  by  an  examination  of  the  specific  credit  arrangements  used  to  deal  with 
farm  debt  problems  and  their  legal  implications.  Chapter  two  deals  with  credit  arrange- 
ments involving  secured  creditors,  while  chapter  three  deals  with  credit  arrangements 
involving  unsecured  creditors. 

Chapter  two  begins  with  a  discussion  of  the  legislation  that  affects  many  types  of 
security.  Credit  arrangements  are  discussed  according  to  the  types  of  security  they 
involve  namely  land,  and  goods  or  chattels  (grain,  livestock,  machinery).  A  description  of 
the  characteristics  of  each  type  of  agreement  is  followed  by  an  explanation  of  the  steps  a 
creditor  can  take  to  enforce  the  agreement.  Chapter  three,  on  unsecured  creditors,  deals 
with  several  types  of  arrangements  that  fall  into  this  category  and  the  steps  a  creditor  can 
take  to  recover  an  unsecured  debt. 

Chapter  four  describes  how  and  when  quit  claims  may  be  used  to  settle  a  debt  problem. 

The  settlement  of  farm  debts  often  has  tax  implications.  Chapter  five  discusses  how 
solving  a  debt  problem  may  create  additional  liability  for  income  tax. 

Chapter  six  examines  the  Bankruptcy  Act.  It  defines  the  methods  that  are  often  used  as  a 
last  resort  in  settling  debt  problems. 

Chapter  seven  is  a  discussion  of  some  factors  to  consider  when  choosing  between  alterna- 
tives. Understanding  the  legal  position  of  the  farm  really  amounts  to  understanding  what 
alternatives  are  available  for  dealing  with  a  particular  debt  problem. 
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THE  FARM  DEBT 
REVIEW  BOARD 


A major  factor  affecting  debt  collection  is  the  Federal  Farm  Debt  Review  Act.  The 
Act  affects  the  procedure  that  a  creditor  has  to  follow  when  collecting  debts  from 
farmers.  The  Act  establishes  a  board  whose  mandate  is  to  try  to  mediate  a  solution 
between  farmers  with  financial  problems  and  their  creditors.  There  are  two  general 
situations  where  farmers  can  apply  for  mediation  to  the  Farm  Debt  Review  Board: 

a)  when  they  are  having  financial  difficulty  but  not  facing  immediate  legal  proceedings, 
and 

b)  when  they  are  having  legal  steps  taken  against  them  by  their  creditors. 

In  the  first  situation,  farmers  can  apply  at  any  time  to  have  the  board  consider  their  debt 
situation,  providing  they  apply  in  accordance  with  the  Act. 

When  farmers  find  themselves  in  the  second  situation,  certain  time  restrictions  come  into 
play.  The  Farm  Debt  Review  Act  makes  it  mandatory  that,  before  a  secured  creditor  can 
legally  pursue  any  security,  the  creditor  must  give  the  farmer  a  prescribed  written  notice 
of  its  intention  to  do  so  and  of  his  or  her  right  to  apply  to  the  Farm  Debt  Review  Board. 
The  notice  must  be  served  on  the  farmer  at  least  15  business  days  before  the  secured 
creditor  takes  any  legal  action  to  realize  upon  its  security.  However,  there  is  no  obligation 
on  the  part  of  an  unsecured  creditor  to  give  this  notice  to  a  farmer. 

When  legal  steps  are  being  taken  by  creditors,  a  creditor  cannot  proceed  legally  against  a 
farmer  for  a  period  of  30  days  once  the  board  receives  an  application  from  the  farmer. 
All  the  creditors  are  to  be  listed  on  the  application  submitted  by  the  farmer  and  the  board 
notifies  these  creditors  of  the  stay  of  proceedings  and  of  any  meetings.  The  board  may 
extend  this  time  for  another  one,  two  or  three  periods  of  30  days  each  if  it  believes  the 
time  is  needed  for  an  arrangement  to  be  reached  between  the  farmer  and  creditors. 

During  the  time  when  the  creditor  cannot  proceed,  the  board  sends  a  "field  person"  to  the 
farm  to  gather  information  about  the  financial  situation.  The  field  person  will  bring  an 
assessment  of  the  situation,  together  with  recommendations,  to  a  Farm  Debt  Review 
panel.  The  panel  consists  of  two  members  with  knowledge  or  experience  in  agriculture  or 
financial  matters  and  one  person  from  the  Farm  Debt  Review  Board.  The  panel  brings  the 
farmer  together  with  the  creditors  in  an  effort  to  mediate  an  arrangement  that  will  satisfy 
everyone.  If  such  an  arrangement  is  reached,  the  parties  sign  a  written  agreement. 
Whether  the  agreement  is  legally  binding  depends  upon  the  circumstances. 

It  should  be  remembered  that  a  creditor  is  under  no  legal  obligation  to  agree  to  any  kind 
of  arrangement  with  a  farmer.  It  can  simply  continue  to  recover  its  debt  after  the  stay  of 
proceedings  has  expired  and  completely  ignore  the  board's  efforts.  For  this  reason  a 
farmer  should  never  totally  rely  on  the  Farm  Debt  Review  Board  to  solve  financial 
problems. 

Some  farmers  believe  the  advantage  in  using  the  Farm  Debt  Review  Board  is  the  extra 
time  they  can  gain  through  the  imposed  30-day  stay  of  proceedings  on  creditors.  How- 
ever, a  full  understanding  of  the  process  of  debt  collection  illustrates  these  periods  are 
usually  short  when  compared  to  the  total  amount  of  time  necessary  to  carry  out  the  whole 
debt  collection  process. 

Farmers  with  financial  problems  should  be  aware  of  the  board's  existence  since  it  may  be 
able  to  assist  them  in  working  out  a  solution  with  creditors.  Farmers  can  receive  this  assis- 
tance as  well  as  information  and  counselling  -  all  for  no  charge. 

An  advantage  of  using  the  Farm  Debt  Review  Board  is  that  by  inserting  an  independent 
third  party  to  mediate  between  two  sides  in  conflict  a  satisfactory  agreement  will  be 
reached  more  often.  Frequently  farmers  with  financial  problems  and  their  creditors  can- 
not communicate  effectively  because  of  personality  clashes  or  distrust.  An  independent 
mediator  may  cause  better  communication  to  take  place,  which  is  the  most  important 
factor  in  arriving  at  a  satisfactory  solution. 
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Farmers  should  be  aware  of  what  is  involved  in  the  arrangement  that  the  Farm  Debt 
Review  panel  is  asking  them  to  agree  upon.  Farmers  still  have  to  decide  whether  any 
such  arrangement  will  produce  better  results  than  the  alternatives  they  might  pursue. 
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II  SECURED 
CREDITORS 


CONSUMER  CREDIT 
TRANSACTIONS  ACT 


LAND 

Mortgage  Security 
on  Land 


Types  Of  Land  Mortgages 


Secured  creditors  are  those  creditors  who  are  owed  something  by  a  debtor  or  a  third 
party  and  payment  of  the  debt  is  secured  by  a  lien  or  encumbrance  upon  property  of 
that  debtor  or  third  party.  Secured  creditors  usually  have  the  right  to  recover  the  debt 
owing  to  them  from  the  property  given  as  security  when  default  under  the  loan  agreement 
occurs. 

Default  occurs  when  a  borrower  breaches  any  provision  in  a  contract  involving  debt  or 
security  for  debt.  The  most  common  default  happens  when  the  borrower  fails  to  make  a 
payment  when  it  is  due.  However,  default  can  occur  when  the  borrower  has  failed  to 
perform  other  provisions  of  the  contract.  For  example,  some  contracts  may  contain  the 
provision  that  the  borrower  is  in  default  if  that  borrower  becomes  "insolvent"  -  even  if 
full  payments  are  made  on  time.  This  could  happen  when  the  borrower  is  unable  to  pay 
other  debts  as  they  come  due. 

The  Consumer  Credit  Transactions  Act  of  Alberta  affects  many  of  the  different  types  of 
security  discussed  in  this  publication.  One  purpose  of  the  Act  is  to  have  certain  types  of 
documents  involved  with  consumer  credit  transactions  or  loan  arrangements  disclose  all 
associated  costs  of  borrowing  or  credit  charges. 

Failure  to  comply  with  the  Act  will  prevent  certain  credit  grantors  and  lenders  from 
collecting  borrowing  costs  or  credit  charges  in  some  situations.  In  other  situations 
noncompliance  will  result  in  liability  of  creditors  to  pay  fines.  Other  restrictions  and 
penalties  may  also  be  imposed. 

The  Act  does  not  apply  to  all  types  of  security  documents  associated  with  credit  transac- 
tions and  loan  arrangements.  For  example,  it  does  not  apply  to  "a  purchase,  sale  or  lease 
of  a  farm  implement  as  defined  in  the  Farm  Implement  Act"  or  to  "a  loan,  other  than  a 
loan  secured  by  a  mortgage  of  real  property,  where  the  principal  amount  of  the  loan  is 
greater  than  $50,000."  It  also  does  not  apply  to  "a  loan  that  is  secured  by  a  mortgage  of 
real  property  where  the  principal  amount  of  the  loan  is  greater  than  $150,000."  There  are 
many  other  types  of  documents  to  which  the  Act  does  not  apply.  To  find  out  whether  the 
Act  applies  in  a  particular  situation,  a  farmer  should  seek  knowledgeable  advice. 

Although  the  present  laws  related  to  mortgage  security  appear  to  be  weighted  in  favor  of 
creditors,  their  power  has  actually  been  reduced  by  legislated  statues.  Under  common 
law,  which  is  the  system  of  law  we  inherited  from  England,  possession  of  the  property 
was  transferred  to  the  creditor  when  a  mortgage  was  taken  as  security  for  a  loan.  Today, 
if  a  lending  institution  lends  money  to  a  farmer  and  takes  a  Land  Titles  Act  mortgage  on 
the  farmer's  land  as  security  for  the  loan,  the  farmer  still  maintains  both  title  and  posses- 
sion of  the  land.  However,  the  mortgage  attaches  to  the  land  and  the  lender  is  entitled  to 
recover  the  debt  by  foreclosing  on  the  land  should  the  farmer  default  under  the  terms  of 
the  loan.  The  lender  may  obtain  title  and  possession  of  the  land  by  the  foreclosure 
process.  If  the  farmer  successfully  pays  off  the  loan  and  does  not  default,  title  and  posses- 
sion of  the  land  are  retained  and  the  lender  no  longer  has  a  claim  against  it. 

Most  privately  owned  farm  land  in  Alberta  is  governed  by  The  Land  Titles  Act  of 
Alberta.  Each  registered  owner  has  a  certificate  of  title  for  the  land,  which  is  kept  at  the 
Southern  Alberta  Land  Titles  Office  in  Calgary  or  the  Northern  Alberta  Land  Titles 
Office  in  Edmonton.  Under  no  circumstances  will  a  certificate  of  title  leave  a  land  titles 
office. 

Land  Titles  Act  Mortgage 

There  are  two  kinds  of  mortgages  used  in  Alberta.  The  first  kind  is  a  Land  Titles  Act 
mortgage  which  has  to  be  used  in  accordance  with  the  terms  of  the  Land  Titles  Act.  The 
Act  outlines  the  requirements  of  each  mortgage  and  provides  the  form  of  mortgage  that 
has  to  be  used.  When  a  creditor  lends  money  to  a  farmer  and  takes  this  kind  of  mortgage, 
the  mortgage  is  usually  registered  against  the  certificate  of  title  for  the  specific  land 
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which  the  farmer  agreed  to  give  as  security.  The  registrar  endorses  the  back  of  the 
certificate  with  the  word  "mortgage",  a  registration  number  and  the  date  of  registration. 

Equitable  Mortgage 

The  second  kind  of  land  mortgage  used  in  Alberta  is  an  equitable  mortgage.  It  is  just  as 
valid  and  enforceable  as  a  Land  Titles  Act  mortgage.  When  a  farmer  is  a  registered 
owner  of  land,  a  duplicate  certificate  of  title  for  this  land  is  prepared  as  well  as  the 
original.  The  duplicate  certificate  of  title  can  be  taken  out  of  the  land  titles  office.  An 
equitable  mortgage  is  created  when  the  farmer  gives  the  duplicate  certificate  of  title  to  a 
creditor  as  security  for  a  debt.  The  creditor  can  also  register  the  mortgage  by  filing  a 
caveat  against  the  farmer's  certificate  of  title  for  the  land. 

Registration        The  registration  of  either  kind  of  mortgage  against  a  title  is  not  essential  to  the  validity  of 
the  contract  between  a  farmer  and  a  lending  institution.  A  mortgage  itself  is  a  valid  con- 
tract between  the  two  parties  and  is  enforceable  by  the  lending  institution  whether  or  not 
it  is  registered  against  the  title.  The  purpose  of  registration  is  to  protect  the  creditor's 
rights  against  claims  to  the  land  made  by  third  parties.  Once  a  mortgage  is  registered 
against  the  title,  the  land  remains  subject  to  the  mortgage  until  the  mortgage  is  removed. 
Third  parties  who  acquire  the  land  after  the  date  when  the  mortgage  was  registered  do  so 
subject  to  the  mortgage,  whether  they  knew  about  it  or  not. 

Enforcement        A  mortgage  is  a  contract.  In  a  straightforward  security  for  debt  situation  it  creates  an 

obligation  by  a  farmer,  as  the  borrower,  to  repay  a  loan  to  a  creditor  in  accordance  with 
the  terms  of  the  mortgage  contract.  If  the  farmer  defaults  under  the  terms  of  the  mortgage 
contract,  the  creditor  is  entitled  to  recover  its  debt  from  the  mortgaged  land.  To  enforce  a 
mortgage,  the  foreclosure  procedure  that  a  creditor  must  follow  is  complex  and  varies 
depending  on  the  situation.  The  situation  is  the  same  for  both  Land  Titles  Act  mortgages 
and  equitable  mortgages. 

What  follows  is  a  brief,  simplified  description  of  the  procedure. 
Demand  Letter 

The  first  step  usually  involves  the  creditor  sending  a  demand  letter  to  a  farmer  asking  for 
the  total  amount  owing  to  be  paid  within  a  few  days  or  weeks.  The  letter  could  come 
before  or  after  the  involvement  of  the  Farm  Debt  Review  Board.  The  letter  usually  states 
that  if  the  debt  is  not  fully  satisfied  by  a  specific  date,  legal  proceedings  will  be  taken  to 
recover  the  money.  Sometimes  the  proceedings  start  immediately  -  sometimes  they  do 
not.  The  decision  to  proceed  is  entirely  within  the  creditor's  power. 

Statement  Of  Claim 

If  the  demand  letter  has  been  issued,  no  arrangement  with  creditors  has  been  reached  un- 
der the  Farm  Debt  Review  Act  and  the  arrears  still  remain  outstanding,  the  next  step  in 
the  foreclosure  process  is  for  the  creditor  to  file  a  statement  of  claim  with  the  Court  of 
Queen's  Bench  and  serve  it  on  the  farmer.  A  statement  of  claim  is  the  document  that 
starts  a  law  suit,  which  is  what  a  foreclosure  is.  The  document  describes  what  has  hap- 
pened and  what  is  being  sought  from  the  Court.  It  usually  includes  such  things  as: 

-  the  terms  of  the  loan 

-  the  terms  of  the  mortgage 

-  the  kind  of  default  that  has  occurred 

-  the  amount  of  money  owing 

-  a  claim  for  sale  of  the  property  to  the  creditors  or 

-  foreclosure 

-  an  order  for  possession 

-  an  order  for  a  shortened  redemption  period 
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-  an  order  granting  costs  to  the  creditor 

-  other  requests. 

Response  to  Statement  of  Claim 

A  statement  of  claim  will  usually  be  served  on  a  farmer  by  double  registered  mail  or  per- 
sonally, but  there  are  other  methods  of  service. 

Once  in  receipt  of  the  statement  of  claim,  a  farmer  has  three  alternatives: 

-  do  nothing 

-  file  and  serve  a  statement  of  defence 

-  file  and  serve  a  demand  of  notice 

A  farmer  usually  has  1 5  days  from  the  time  the  statement  of  claim  is  received  to  file  a 
statement  of  defence  or  a  demand  of  notice. 

Do  Nothing — If  a  farmer  does  not  properly  respond  to  the  statement  of  claim  within  15 
days  of  receiving  it,  the  creditor  will  "note  the  fanner  in  default"  by  filing  certain  papers 
with  the  court.  Provided  the  statement  of  claim  has  been  properly  drafted,  the  farmer  is 
then  deemed  to  have  admitted  to  all  the  facts  contained  in  the  statement  of  claim.  The 
creditor  is  then  free  to  proceed  to  the  next  step  and  usually  does  so  quickly. 

Statement  of  Defence — A  farmer  rarely  has  a  defence  against  a  foreclosure  action.  Most 
often  it  is  a  case  where  money  has  been  borrowed,  land  mortgaged  and  the  farmer  is  un- 
able to  repay  the  loan  according  to  the  contracted  terms.  Legitimate  defences  may  exist 
concerning  issues  such  as  the  liability  for  the  amount  owing,  the  validity  of  the  mortgage 
taken,  and  costs  being  asked  for. 

If  a  farmer  has  a  valid  statement  of  defence,  the  next  step  is  for  an  examination  for 
discovery  to  take  place.  This  step  allows  the  farmer  and  the  creditor  to  question  each 
other  at  a  formal  hearing  where  the  proceedings  are  recorded.  It  permits  the  parties  to 
discover  what  evidence  the  other  side  has  and  to  become  aware  of  the  strengths  and  weak- 
nesses of  each  case.  If  a  settlement  of  the  issue  is  not  reached,  the  parties  will  then 
proceed  to  a  court  trial  to  have  the  matter  decided. 

It  is  possible  for  a  creditor  to  have  a  farmer's  statement  of  defence  "struck  out"  or 
removed  by  the  court  in  the  proper  circumstances,  even  though  this  is  rarely  done.  It  is 
more  likely  the  creditor  will  apply  for  a  summary  judgment  when  it  believes  the  farmer 
has  no  valid  defence  disclosed  in  the  statement  of  defence.  The  court  would  probably 
grant  the  summary  judgment  when  a  farmer  files  a  statement  of  defence  simply  as  a 
stalling  tactic.  If  the  summary  judgment  is  granted,  the  long  process  of  going  through 
examinations  for  discovery  to  trial  is  avoided  and  the  process  continues  to  the  next  step. 

Demand  of  Notice — By  filing  of  a  demand  of  notice  with  the  court  and  serving  it  upon 
the  creditor,  a  farmer  is  admitting  liability  as  described  in  the  statement  of  claim.  The  de- 
mand of  notice  requires  a  creditor  to  provide  notice  of  any  future  actions  the  creditor  will 
undertake  in  the  foreclosure  process.  This  can  be  important  because  it  allows  a  farmer  to 
make  sure  the  creditor  receives  no  more  than  it  is  entitled  to  under  the  law.  It  will  also  en- 
able the  farmer  to  take  full  advantage  of  all  legal  avenues  permitted.  The  farmer  has  the 
right  to  appear  in  court,  introduce  evidence,  cross-examine  and  state  his  or  her  case  on 
various  issues. 

OrderNisi/Order  for  Sale — The  next  step  is  for  a  creditor  to  apply  to  the  court  for  an  or- 
der nisi/order  for  sale.  This  effectively  is  a  judgment  of  the  court  that  the  land  be  offered 
for  sale  if  the  amount  owing  is  not  paid  within  the  period  allowed  for  redemption. 

Redemption  Period — The  redemption  period  is  the  time  set  by  the  court  after  granting 
an  order  nisi/order  for  sale  within  which  a  farmer  is  allowed  to  redeem  the  mortgage.  Ba- 
sically, if  the  farmer  pays  off  the  arrears  owing  under  the  mortgage,  the  foreclosure 
process  stops  and  the  farmer  keeps  both  title  to  and  possession  of  the  land.  If  the  mort- 
gage has  matured,  arrears  usually  consist  of  the  full  amount  owing  under  the  mortgage  in 
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addition  to  overdue  interest  and  legal  costs  incurred  by  the  creditor  -  not  just  the  pre- 
vious payments  missed.  In  many  cases,  the  redemption  period  is  used  by  farmers  to  seek 
refinancing  if  refinancing  is  available  and  is  in  their  best  interest. 

Section  42  (1)  of  the  Law  of  Property  Act  of  Alberta  states  that  the  redemption  period  for 
farm  land  is  one  year  from  the  date  the  order  nisi  is  granted.  Section  42  (2)  states  that  the 
court  may  either  decrease  or  extend  this  period  having  regard  to  various  circumstances: 

(a)     when  the  action  is  in  respect  of  a  security  on  farm  land: 

(i)  the  ability  of  the  debt  to  be  paid 

(ii)  the  value  of  the  land  including  the  improvements  made  thereon 
(ii.  1 )  whether  the  land  has  been  abandoned 

(iii)  the  nature,  extent  and  value  of  the  security  held  by  the  creditor  and 

(iv)  whether  the  failure  to  pay  was  due  to  hail,  frost,  drought,  agricultural  pests  or 
other  conditions  beyond  the  control  of  the  debtor 

Creditors  foreclosing  on  land  mortgages  often  try  to  have  the  redemption  period  reduced 
or  eliminated  on  the  basis  that  the  farmer  has  no  equity  left  in  the  land.  One  of  the  credi- 
tor's priorities  is  to  carry  out  the  foreclosure  as  quickly  as  possible.  In  these  cases,  a 
farmer  must  decide  whether  the  extra  time  will  be  of  use  before  attempting  to  argue  for  a 
full  redemption  period.  To  secure  a  full  redemption  period,  the  farmer  must  usually  prove 
there  is  equity  existing  in  the  land  and  the  redemption  period  will  be  beneficial. 

Exemption  to  Section  42— Some  land  mortgages  are  not  affected  by  section  42  of  the 
Law  of  Property  Act.  For  instance,  mortgages  given  by  farm  corporations  are  not  subject 
to  the  redemption  periods  imposed  by  section  42  of  the  Law  of  Property  Act.  In  these 
cases  the  court  sets  the  length  of  the  redemption  period  based  on  the  evidence  presented. 
The  court  can  grant  an  immediate  final  order  for  foreclosure  to  this  type  of  creditor  with- 
out the  need  for  an  order  nisi,  a  redemption  period  or  advertising  if  the  mortgage  is  not 
redeemed.  The  court  can  consider  other  circumstances  in  addition  to  those  contained  in 
section  42  of  the  Act  when  deciding  upon  a  redemption  period  for  these  kinds  of  mort- 
gages. 

Advertising — After  the  redemption  period  has  expired,  whether  it  is  one  day  or  one  year, 
and  the  mortgage  has  not  been  redeemed,  a  creditor  usually  proceeds  to  have  the  land  ad- 
vertised for  sale  to  the  public.  A  notice  of  intention  to  advertise  must  be  served  by  single 
registered  mail  on  the  farmer  unless  the  need  to  do  so  was  dispensed  with  by  the  court  at 
the  order  nisi  stage. 

The  advertising  is  carried  out  according  to  the  directions  of  the  court.  Advertisements  in 
newspapers  notifying  the  public  of  a  judicial  sale  and  inviting  tenders  is  an  example  of 
how  these  directions  are  carried  out. 

There  are  situations  when  advertising  is  not  required.  Other  means  of  selling  the  land, 
such  as  listing  with  realtors,  can  be  used  if  the  court  is  convinced  this  will  be  more 
effective.  The  goal  is  to  get  the  public  to  tender  a  purchase  price  on  the  land  so  as  to 
obtain  the  best  acceptable  offer. 

Order  Confirming  Sale  and  Vesting  Title — If  a  tender  proves  acceptable  to  the  court, 
the  creditor  applies  for  an  order  confirming  sale  and  vesting  title  within  1 5  days  after  the 
date  tenders  close.  Normally,  the  court  will  grant  the  order  confirming  sale  if  the  amount 
of  the  tender  offered  is  close  to  the  appraised  value  of  the  property  accepted  by  the  court. 
However,  the  court  can  reject  an  application  if  a  tender  is  much  lower  than  the  appraised 
value.  The  court  may  order  that  the  land  be  re-advertised  or  that  it  be  sold  by  some  other 
means. 
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It  is  possible  in  some  cases  for  the  creditor  itself  to  bid  on  the  land  and  have  the  purchase 
approved  by  the  court.  This  will  usually  be  done  when  the  creditor  wants  to  avoid  obtain- 
ing a  final  order  for  foreclosure  such  as  in  cases  when  creditors  are  realizing  on  land 
mortgages  taken  from  farm  corporations.  It  will  not  be  done  when  the  creditor  cannot 
pursue  an  individual  farmer  on  a  personal  covenant  to  pay  for  a  deficiency  judgment 
because  of  section  41(1)  of  the  Law  of  Property  Act  (see  page  9). 

The  final  result  of  a  successful  tender  is  that  the  title  and  possession  of  the  land  will  be 
granted  to  the  new  purchaser.  The  money  received  for  the  purchase  will  be  distributed  to 
the  creditors  that  have  claims  against  the  land  in  the  order  of  priority  set  by  law.  Once  all 
the  creditors'  claims  against  the  land  have  been  satisfied,  any  remaining  funds  will  be 
distributed  to  the  farmer.  See  "Unsatisfied  debt"  for  a  situation  when  the  creditors'  claims 
cannot  be  satisfied. 

Order  For  Foreclosure 

If  there  are  no  tenders  or  no  satisfactory  tenders,  a  creditor  may  apply  to  the  court  for  an 
order  for  foreclosure.  If  a  farmer  still  has  substantial  equity  in  the  land,  the  court  can 
grant  a  request  to  advertise  again  or  provide  another  opportunity  for  the  farmer  to  redeem 
the  mortgage. 

Under  section  44  of  the  Law  of  Property  Act,  the  effect  of  an  order  for  foreclosure  is  to 
have  the  title  of  the  land  transferred  to  the  foreclosing  creditor  free  and  clear  of  all  sub- 
sequent claims  to  this  land  by  other  creditors.  The  other  creditors  no  longer  have  any 
right  to  recover  money  owing  to  them  from  the  land.  However,  they  can  still  pursue  the 
farmer  for  their  claims  except  those  creditors  with  subsequent  claims  under  a  land  mort- 
gage who  are  prevented  by  section  41  of  the  Law  of  Property  Act  from  suing  the  farmer 
for  any  debt  not  satisfied  by  the  land. 

Unsatisfied  Debt — Normally,  the  order  for  foreclosure  also  operates  to  fully  satisfy  the 
debt  owing  to  the  foreclosing  creditor.  Therefore,  if  a  creditor  obtains  an  order  for  foreclo- 
sure on  a  piece  of  land  that  it  has  a  mortgage  against,  the  debt  is  extinguished  and  the 
creditor  can  no  longer  pursue  the  farmer  on  other  security  given  for  the  same  debt.  For  in- 
stance, when  a  debt  is  secured  by  a  land  mortgage  and  a  personal  guarantee  given  by  a 
third  party  and  an  order  for  foreclosure  on  the  land  has  been  granted  by  the  court  pursu- 
ant to  the  land  mortgage,  the  personal  guarantee  will  no  longer  be  of  any  effect  since  the 
debt  it  was  given  as  security  for  has  been  extinguished  by  the  granting  of  the  order  for 
foreclosure. 

Because  an  order  for  foreclosure  extinguishes  a  debt,  the  creditor  cannot  pursue  a  farmer 
for  amounts  still  owing  if  the  value  of  the  foreclosed  land  does  not  fully  satisfy  the  debt. 
Creditors  may  endeavour  to  avoid  the  extinguishment  of  a  debt  provided  for  by  section 
44.  For  example,  in  the  case  of  land  mortgaged  by  farm  corporations,  foreclosing  credi- 
tors will  seek  a  court  order  to  have  the  land  sold  to  itself.  This  type  of  order  is  commonly 
referred  to  as  a  Rice  order  because  of  a  court  case  that  involved  a  party  named  Rice 
where  this  type  of  order  was  granted.  Such  an  order  is  not  a  final  order  for  foreclosure 
and  thereby  avoids  section  44  of  the  Law  of  Property  Act.  Therefore,  the  debt  is  deemed 
not  to  be  extinguished  and  leaves  the  creditor  free  to  pursue  the  corporation  on  any  re- 
maining amount  of  debt,  if  it  is  entitled  to  do  so. 

Creditors  foreclosing  on  farm  land  owned  by  an  individual  can  also  seek  to  avoid  extin- 
guishment of  debt  under  section  44  when  they  want  to  enforce  other  security  taken  for 
the  same  debt.  An  order  selling  the  land  to  the  foreclosing  creditor  does  not  invalidate 
other  securities  taken  to  secure  the  same  debt,  such  as  chattel  mortgages  and  guarantees 
given  by  other  parties. 

An  order  selling  the  land  to  a  foreclosing  creditor  will  not  allow  the  creditor  to  pursue  an 
individual  farmer  on  a  personal  covenant  to  pay  for  any  amount  of  the  debt  not  satisfied 
by  the  land.  In  most  cases  involving  farm  land  mortgages  given  by  individual  farmers, 
section  41  ( 1 )  of  the  Law  of  Property  Act  restricts  the  right  of  a  creditor  to  taking  the  mort- 


8 


gaged  land.  If  the  value  of  the  land  does  not  satisfy  the  full  amount  owing,  a  creditor  can 
obtain  title  to  the  mortgaged  land  under  an  order  for  foreclosure  or  by  purchase  of  the 
land  through  an  order  of  the  court;  but  the  remaining  debt  cannot  be  recovered  from  the 
individual  farmer  under  a  personal  covenant  to  pay.  Usually  the  creditor  then  owns  the 
land  free  and  clear  of  any  claims  by  creditors  who  have  subsequent  encumbrances  against 
the  land.  Section  41(1)  does  not  apply  to  mortgages  given  by  farm  corporations. 

Crown  Lenders —  Several  Alberta  and  Supreme  Court  of  Canada  court  cases  have  estab- 
lished that  Crown  lenders  are  now  unable  to  recover  outstanding  debt  from  individuals 
after  real  property  mortgages  have  been  foreclosed  upon. 

Attornment  Clause        Land  mortgages  often  contain  attornment  clauses  whereby  a  farmer  agrees  to  be  the  ten- 
ant of  the  creditor  on  a  year  to  year  basis  from  the  date  of  execution  of  the  mortgage.  The 
rental  is  equivalent  to  the  installment  payments  of  principal  and  interest  under  the  mort- 
gage and  is  payable  at  the  same  time  as  these  installments  are  to  be  paid.  When  a  farmer 
has  defaulted  in  his  mortgage  payments,  the  creditor  can  use  this  clause  to  collect  the 
payment  as  if  it  were  unpaid  rent.  The  usual  remedy  is  to  have  the  Sheriff  seize  assets  of 
the  farmer  including  assets  that  would  otherwise  be  free  and  clear.  Once  seized  these 
assets  may  be  subject  to  an  application  for  removal  and  sale  at  public  auction  with  the 
proceeds  going  toward  payment  of  arrears  of  "rent". 

Attornment  clauses  can  be  found  in  almost  all  mortgages.  However,  their  impact  has 
been  limited  by  Section  35  of  the  Law  of  Property  Act,  which  declares  such  clauses  void 
except  in  mortgages  to  The  Canadian  Farm  Loan  Board  and  Farm  Credit 
Corporation. 

Section  36  of  the  Law  of  Property  Act  states  that  mortgages  with  The  Canadian  Farm 
Loan  Board  or  the  Farm  Credit  Corporation  may  contain  attornment  clauses  whereby  a 
farmer  agrees  to  become  the  tenant  of  the  creditor  and  that  the  relationship  of  landlord 
and  tenant  is  validly  constituted.  The  rent  payable  is  not  to  exceed  the  fair  annual  rent  at 
which  the  land  might  reasonably  be  expected  to  rent  on  a  tenancy  from  year  to  year  with 
the  landlord  paying  the  taxes. 

However,  the  Court  of  Appeal  of  Alberta  has  decided  that  the  Farm  Credit  Corporation 
cannot  use  the  attornment  clause  to  recover  money  from  an  individual  farmer  when  to  do 
so  would  amount  to  an  indirect  method  of  enforcing  the  personal  covenant  in  the  mort- 
gage to  pay  the  mortgage  debt.  Section  41  of  the  Law  of  Property  Act  prohibits  a  creditor 
from  using  a  personal  covenant  to  pay  clause  to  collect  a  deficiency  amount  owing 
under  a  land  mortgage.  Therefore,  the  Farm  Credit  Corporation  cannot  use  an  attornment 
clause  to  achieve  the  same  result. 

Several  Mortgages  on  Same  Land       When  several  mortgages  are  registered  against  one  parcel  of  land,  each  creditor  is  in  the 

position  to  foreclose  when  a  mortgage  is  defaulted  upon.  There  is  a  legal  ranking  that  is 
usually  dependent  upon  when  the  mortgage  was  registered.  The  mortgage  registered  first 
is  usually  given  the  highest  priority,  hence  the  terminology  "first  mortgage", 
"second  mortgage"  and  so  forth.  Any  funds  obtained  through  a  foreclosure  must  be  used 
to  satisfy  the  mortgages  according  to  their  legal  ranking. 

If  a  creditor  with  a  second  mortgage  forecloses  on  land,  any  funds  obtained  from  a  sale 
must  first  be  used  to  satisfy  the  debt  of  the  creditor  with  the  first  mortgage.  Often  it  is  not 
worthwhile  for  creditors  to  foreclose  if  all  or  most  of  the  funds  retrieved  will  go  to 
creditors  with  prior  claims.  If  the  creditor  with  the  second  mortgage  eventually  has  the 
land  transferred  into  its  name  under  an  order  for  foreclosure,  it  does  so  with  the  land  still 
being  subject  to  the  claim  of  the  creditor  with  the  first  mortgage  unless  the  first  mortgage 
is  paid  out  by  the  creditor  with  the  second  mortgage.  Again,  this  may  not  be  worthwhile 
and  will  depend  upon  the  value  that  can  be  realized  from  the  land. 
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When  a  creditor  with  a  higher  ranking  claim  (such  as  a  creditor  holding  a  first  mortgage) 
is  successful  in  having  land  transferred  to  its  name  under  an  order  for  foreclosure,  claims 
against  that  land  by  most  other  creditors  whose  claims  to  that  land  rank  behind  those  of 
the  foreclosing  creditor  are  eliminated.  It  does  not  mean  the  farmer  has  been  absolved  of 
those  debts.  Rather  it  only  means  these  creditors  no  longer  have  the  right  to  satisfy  their 
claims  from  that  particular  piece  of  land.  Instead,  most  of  these  creditors  will  have  to 
look  to  the  farmer  or  other  assets  of  the  farmer  to  satisfy  their  claims.  The  creditor's 
ability  to  do  so  will  often  depend  on  such  factors  as  other  security  they  have  taken  from 
the  farmer  or  the  application  of  section  41(1)  to  the  creditor's  situation.  Those  creditors 
with  subsequent  claims  to  the  land  under  a  land  mortgage  are  prevented  by  section  41  of 
the  Law  of  Property  Act  from  suing  the  farmer  for  any  indebtedness  not  satisfied  by  the 
land. 

Conclusion        Foreclosure  of  farm  land  under  a  mortgage  is  not  a  simple  process.  It  can  be  very 

expensive  and  time  consuming  depending  upon  the  financial  position  of  the  farm,  who 
the  creditors  are  and  the  attitudes  taken  by  both  sides.  The  complexity  of  this  process  is 
one  reason  why  lending  institutions  choose  to  foreclose  only  as  a  last  resort. 

Land  can  be  purchased  using  an  agreement  for  sale  instead  of  a  mortgage.  The  land 
owner  who  is  selling  the  land  (the  vendor)  takes  the  place  of  a  lending  institution.  The 
purchaser  makes  payments  to  the  vendor  over  a  specified  period  of  time.  The  title  to  the 
land  remains  in  the  name  of  the  vendor  until  the  last  payment  has  been  made. 

Registration        While  the  payments  are  being  made,  the  purchaser's  interest  in  the  land  can  be  protected 
against  claims  from  third  parties  by  filing  a  caveat  against  the  certificate  of  title  for  the 
property.  There  is  no  legal  requirement  to  do  this. 

Possession  of  the  land  during  the  payment  period  is  determined  by  both  parties;  usually 
the  purchaser  has  possession.  The  title  to  the  land  is  transferred  to  the  purchaser  when  the 
last  payment  is  made  to  the  vendor. 

One  reason  for  making  this  kind  of  agreement  is  to  allow  land  to  be  purchased  without 
the  purchaser  having  to  borrow  money.  Another  reason  is  the  vendor  may  wish  to  receive 
payments  over  time  instead  of  in  one  lump  sum.  This  could  be  for  tax  purposes  or  to 
provide  for  greater  ease  of  transfers  of  farm  property  from  parents  to  children. 

Unlike  the  provisions  of  the  Land  Titles  Act  relating  to  mortgages,  there  are  no  legisla- 
tive requirements  concerning  the  contents  of  an  agreement  for  sale  and  no  prescribed 
forms.  To  be  an  enforceable  contract  an  agreement  for  sale  must  be  in  writing  and  be 
properly  signed  by  parties  having  the  capacity  to  complete  the  agreement.  Because  an 
agreement  for  sale  is  a  contract,  all  of  its  terms  and  conditions  are  negotiable. 

Enforcement  Individuals 

What  happens  if  a  purchaser  defaults  under  the  terms  of  an  agreement  for  sale?  The 
information  in  this  publication  relating  to  the  Farm  Debt  Review  Board  also  applies  in 
this  situation  because  the  Farm  Debt  Review  Act  governs  the  actions  taken  by  vendors 
under  an  agreement  for  sale.  Therefore,  notice  of  the  right  to  apply  to  the  Farm  Debt 
Review  Board  must  be  given  to  a  farmer  before  a  creditor  can  take  legal  action  under  an 
agreement  for  sale  irrespective  of  any  conflicting  provisions  contained  in  the  agreement. 

At  one  time  a  vendor  could  apply  to  the  court  to  force  the  terms  of  an  agreement  for  sale 
to  be  performed  by  obtaining  an  order  for  specific  performance  from  the  court.  If  these 
terms  were  not  performed  as  ordered,  the  land  could  be  sold  and/or  the  agreement  can- 
celled. However,  even  though  a  vendor  can  still  obtain  an  order  for  specific  performance 
from  the  court,  the  Law  of  Property  Act  has  changed  the  type  of  order  that  can  be 
obtained.  The  court  now  only  determines  the  amount  owing  under  the  agreement  for  sale 
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and,  if  this  amount  is  not  paid  within  a  prescribed  period,  it  either  directs  sale  of  the 
property  or  cancellation  of  the  agreement. 

Most  of  the  provisions  of  the  Law  of  Property  Act  that  apply  to  a  creditor's  actions  when 
a  mortgagor  has  defaulted  under  a  mortgage  also  apply  to  the  actions  of  a  vendor  when  a 
purchaser  has  defaulted  under  an  agreement  for  sale.  For  example,  if  a  purchaser  is  an  in- 
dividual (rather  than  a  corporation),  a  redemption  period  must  be  established  and  the 
vendor  would  normally  be  unable  to  pursue  the  purchaser  for  indebtedness  that  is  not 
satisfied  by  the  land.  There  are  also  vendors  who  can  pursue  purchasers  for  remaining 
debt  in  special  circumstances. 

For  a  more  complete  discussion  of  the  application  of  the  Law  of  Property  Act  to  the 
enforcement  by  vendors  under  an  agreement  for  sale,  reference  should  be  made  to  the 
previous  discussion  on  the  application  of  the  Law  of  Property  Act  to  the  enforcement  of 
land  mortgages.  The  application  of  this  Act  is  basically  the  same  in  both  situations  with 
one  major  difference.  At  the  end  of  the  redemption  period  when  an  agreement  for  sale  is 
involved  and  the  amount  of  arrears  has  not  been  paid,  the  vendor  has  a  choice  between 
having  the  agreement  cancelled  and  keeping  the  property  or  having  the  property  sold.  At 
the  same  stage  in  the  foreclosure  process  when  a  mortgage  is  involved,  the  creditor  can- 
not choose  to  have  the  contract  cancelled. 

Corporations 

When  a  farm  corporation  purchases  land  under  an  agreement  for  sale,  the  procedure  upon 
default  is  basically  the  same  as  that  for  land  mortgages  granted  by  farm  corporations. 
Again  sections  41  and  42  of  the  Law  of  Property  Act  requiring  an  order  nisi,  a  statutory 
redemption  period  and  a  judicial  sale  process  do  not  apply.  Unlike  a  mortgage  situation 
however,  the  vendor  has  a  choice  of  procedures  to  follow  when  a  corporate  purchaser  de- 
faults under  the  terms  of  an  agreement  for  sale.  If  the  agreement  for  sale  contains  the 
proper  provisions,  the  vendor  can  elect  to  have  the  agreement  ended  without  going  to 
court.  The  vendor  keeps  certificate  of  title  in  its  name  and  also  keeps  any  money  paid 
previously  by  the  purchaser.  The  purchaser  has  no  further  claim. 

The  vendor  may  instead  choose  to  foreclose  on  the  land  through  the  court.  Again,  this 
procedure  is  similar  to  that  used  when  foreclosing  on  land  mortgages  given  by  farm 
corporations.  There  is  no  statutory  redemption  period  and  a  vendor  may  pursue  the 
corporate  purchaser  for  any  debt  not  satisfied  by  the  land. 

One  difference  exists  between  the  two  kinds  of  foreclosure  proceedings  relating  to 
corporations.  Under  a  corporate  mortgage  foreclosure,  a  creditor  can  obtain  a  judgment 
on  the  covenant  to  pay  money  and  pursue  that  judgment  before  the  land  is  sold.  Under  an 
agreement  for  sale,  the  land  must  be  sold  before  such  a  judgment  can  be  obtained 
unless  the  court  decrees  otherwise. 

Crown  Lenders  and  Attornment  Clause 

The  discussion  with  respect  to  attornment  clauses  and  the  rules  that  apply  to  Crown  lend- 
ing agencies  under  mortgage  foreclosures  also  applies  to  agreements  for  sale,  although  it 
is  not  common  for  Crown  lenders  to  finance  land  purchases  in  this  manner. 
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Types  of  Security  Agreements 


Chattels  are  moveable  property  and  include  items  such  as  livestock,  grain,  machinery 
and  vehicles.  Lenders  and  creditors  often  take  security  in  chattels  to  secure  loans 
made  or  credit  extended  to  farmers.  "Taking  security  in  chattels"  means  that  if  a  default 
occurs  under  the  terms  of  the  loan  or  credit  then  the  creditor  or  lender  can  cause  the 
secured  chattels  to  be  taken  from  the  farmer  and  can  use  them  to  satisfy  the  remaining 
debt.  Except  where  indicated  otherwise,  the  word  "creditor"  shall  mean  "lender"  in  this 
portion  of  the  publication  discussing  security  on  chattels. 

After  October  1,  1990,  the  Personal  Property  Security  Act  (P.P.S.A.)  governs  the  enforce- 
ment of  most  types  of  security  in  chattels  and  other  kinds  of  personal  property.  Section  3, 
subject  to  the  exceptions  listed  in  section  4,  states  that  the  act  applies  to: 
(l)(a)  every  transaction  that  in  substance  creates  a  security  interest,  without  regard  to  its 
form  and  without  regard  to  the  person  who  has  title  to  the  collateral,  and 

(b)  without  limiting  the  generality  of  clause  (a),  a  chattel  mortgage,  conditional  sale, 
floating  charge,  pledge,  trust  indenture,  trust  receipt,  assignment,  consignment, 
lease,  trust  and  transfer  of  chattel  paper  where  they  secure  payment  of  performance 
of  an  obligation. 

As  it  is  used  in  subsection  3(1  )(a),  a  security  interest  is  defined  to  be,  among  other  things, 
an  interest  in  goods,  chattel  paper,  a  security,  a  document  of  title,  an  instrument,  money 
or  an  intangible  that  secures  payment  for  performance  of  an  obligation,  subject  to  some 
exceptions. 

Subsection  3(1  )(a)  also  encompasses  a  type  of  security  agreement  usually  entitled  "Gen- 
eral Security  Agreement". 

Section  4  of  the  Act  excludes  a  variety  of  types  of  security  from  the  application  of  the 
P.P.S.A.  Excluded  among  others  are:  liens,  section  178  Bank  Act  Security,  an  assignment 
in  bankruptcy,  and  the  creation  or  transfer  of  an  interest  in  land,  including  a  lease  for  land 
and  a  mortgage  on  land. 

The  Act  defines  a  security  agreement  to  be  an  agreement  that  creates  or  provides  for  a 
security  interest.  There  are  many  different  types  of  written  security  agreements  that  a 
creditor  can  require  a  farmer  to  sign  for  the  purpose  of  securing  a  debt  or  obligation  to  the 
creditor. 

General  Security  Agreements 

The  definition  of  security  agreements  encompasses  a  general  security  agreement  that  a 
farmer  may  be  required  to  sign  by  a  creditor  when  the  creditor  is  or  will  be  lending 
money  or  extending  credit  to  the  farmer. 

The  P.P.S.A.  states  that  a  security  agreement  is  effective  according  to  its  terms,  subject  to 
other  provisions  of  the  Act  or  any  other  Act.  Some  of  the  terms  which  are  commonly 
included  in  general  security  agreements  are: 

(a)  a  description  of  the  debt  or  obligation  secured  including,  if  applicable,  any  future 
advances  of  funds; 

(b)  a  clause  stating  that  the  farmer  grants  a  security  interest  or  that  the  seller  reserves  a 
security  interest  in  the  described  chattels  to  secure  payment  of  the  debt  or  credit,  or 
performance  of  the  obligation; 

(c)  if  applicable,  an  after-acquired  property  clause.  This  provides  the  creditor  with  a 
security  interest  in  chattels  or  other  collateral  that  the  farmer  acquires  at  any  time 
after  the  agreement  has  been  signed. 

(d)  a  licence  allowing  the  farmer  to  dispose  of  the  chattels  in  the  ordinary  course  of 
business,  assuming  that  the  collateral  is  inventory; 


12 


(e)  a  comprehensive  list  of  events  that  will  result  in  a  default.  A  default  usually  occurs 
when  a  scheduled  debt  payment  is  not  made.  However,  it  can  also  occur  when  there 
is  a  death,  insolvency  or  bankruptcy,  and  destruction  or  removal  of  the  chattel; 

(f)  a  list  of  remedies  available  to  the  creditor  if  the  farmer  defaults.  These  are  subject  to 
the  provisions  of  the  Act. 

In  addition  to  these  common  provisions,  general  security  agreements  usually  contain 
many  other  provisions  which  provide  a  creditor  with  a  wide  variety  of  powers  and  rights. 

Purchase-Money  Security  Agreement  -  Purchase  Money  Security  Agreements  can  be 
used  when  chattels  are  purchased  with  borrowed  money  or  credit  and  security  for  pay- 
ment of  the  purchase  price  is  taken  in  the  purchased  chattels. 

Suppose  a  farmer  signs  a  general  security  agreement  for  a  creditor  such  as  a  bank  and  the 
bank  has  properly  registered  with  the  Personal  Property  Registry.  This  would  provide  the 
bank  with  a  security  interest  in  all  of  the  farmer's  machinery,  including  all  machinery 
acquired  in  the  future.  If  sometime  after  signing  the  agreement,  the  farmer  decides  to  buy 
equipment  such  as  a  tractor  and  wants  to  use  the  credit  terms  offered  by  a  machinery 
dealer,  he  may  find  that  the  dealer  is  reluctant  to  sell  to  him. 

Why?  Because  if  a  deal  made  between  a  farmer  and  the  machinery  dealer  is  not  protected 
by  a  purchase-money  security  agreement,  the  bank  with  whom  the  general  security  agree- 
ment was  signed  would  have  a  prior  security  interest  in  the  tractor.  This  means  that  if  the 
tractor  were  sold  by  the  dealer  or  its  finance  company,  the  proceeds  from  that  sale  would 
first  be  applied  to  pay  off  or  reduce  the  debt  owing  to  the  bank.  These  proceeds  could 
only  be  used  to  pay  off  the  debt  owing  to  the  machinery  dealer  or  its  finance  company  af- 
ter the  debt  to  the  bank  had  been  paid  in  full. 

The  bank  would  have  a  prior  security  interest  because  it  had  registered  with  the  Personal 
Property  Registry  before  the  dealer  or  its  finance  company  and  had  obtained  a  security 
agreement  from  the  farmer.  Its  security  interest  in  the  tractor  would  rank  ahead  of  any 
security  interest  the  dealer  or  its  finance  company  could  obtain  through  a  security  agree- 
ment unless  the  security  agreement  was  a  purchase-money  security  agreement  as  defined 
in  the  P.P.S.A.  Security  agreements  providing  creditors  or  lenders  with  purchase-money 
security  interests  allow  farmers  to  more  easily  obtain  credit  or  borrow  money  from 
sources  other  than  their  original  creditors  who  have  general  security  agreements. 

The  right  to  have  proceeds  from  the  sale  of  a  secured  chattel  applied  to  one  creditor's 
debt  before  another's  is  referred  to  as  giving  the  first  creditor  a  prior  claim  to  the  secured 
chattel. 

The  P.P.S.A.  allows  creditors,  such  as  the  machinery  dealer  described  above,  or  lenders, 
to  take  a  purchase-money  security  interest  in  the  chattels  purchased  by  a  farmer  with  the 
credit  extended  or  the  money  borrowed.  If  an  agreement  providing  a  creditor  or  lender 
with  a  purchase-money  security  interest  in  the  purchased  chattels  is  registered  or  taken 
properly  in  accordance  with  the  Act,  the  creditor  or  lender  will  have  a  prior  claim  to  the 
purchased  chattels.  If  the  farmer  defaults  in  making  debt  payments,  this  claim  will  rank 
ahead  of  any  claim  made  to  these  chattels  by  another  creditor  who  already  has  a  general 
security  agreement  provided  to  it  by  the  farmer. 

In  the  example  given  above,  if  the  farmer  were  to  default  in  making  payments  on  the  trac- 
tor, the  dealer  or  its  finance  company  would  have  prior  claim  to  the  tractor  ahead  of  the 
bank's  claim  pursuant  to  its  general  security  agreement  only  if  the  following  circum- 
stances existed.  No  later  than  15  days  after  the  farmer  had  received  the  tractor: 

a)  the  farmer  has  a  right  to  own  or  become  the  owner  of  the  tractor; 

b)  the  farmer  has  a  security  agreement  of  some  type  for  the  machinery  dealer  or  its 
finance  company  containing  a  description  of  the  tractor;  and 
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c)      the  machinery  dealer  or  its  finance  company  has  registered  a  financing  statement,  as 
defined  by  the  P.P.S.A.  with  the  Personal  Property  Registry. 

If  money  to  purchase  the  tractor  has  been  borrowed  from  a  lender,  the  lender's  priority 
for  its  potential  claim  to  the  tractor  would  be  established  if  the  same  conditions  listed 
above  are  satisfied.  The  only  exception  being  that  the  security  agreement  containing  the 
description  would  have  to  have  been  provided  to  the  lender  and  the  lender  would  have  to 
have  registered  the  financing  statement. 

A  creditor  can  achieve  a  similar  priority  for  its  potential  claim  to  inventory  when  a 
farmer  purchases  inventory,  such  as  cattle  and  feed,  on  credit  terms  or  with  borrowed 
funds.  However,  it  can  only  do  so  by  first  satisfying  conditions  which  are  more  stringent 
than  those  described  in  the  example  mentioned  above. 

The  priority  for  claims  of  creditors  for  their  purchase-money  security  interests  in  secured 
chattels  is  only  established  in  relation  to  other  creditors  who  have  security  interests  cre- 
ated and  governed  by  the  P.P.S.A.  There  are  creditors  whose  claims  to  secured  chattels 
will  not  be  affected  by  claims  of  creditors  with  purchase  money  security.  Section  178 
Bank  Act  security  is  created  by  federal  legislation  and  is  not  affected  by  the  P.P.S.A., 
which  is  provincial  legislation.  It  is  therefore  possible  for  a  bank  with  section  178  Bank 
Act  security  over  a  farmer's  specific  chattels  to  be  entitled  to  a  claim  to  additional  chat- 
tels purchased  by  the  farmer  ahead  of  the  claims  of  the  creditor  who  sold  these  chattels  to 
the  farmer.  This  is  the  case  even  when  the  selling  creditor  has  properly  registered  its  pur- 
chase-money security  interest  in  accordance  with  the  P.P.S.A. 

Agreements  providing  purchase-money  security  interests  to  creditors  can  include  chattel 
mortgages,  conditional  sales  contracts,  time  sale  agreements,  and  instalment  purchase 
contracts.  Also  included  are  other  agreements  where  the  farmer  purchases  chattels  and 
provides  the  financing  creditor  or  lender  who  finances  the  purchase  with  a  security  inter- 
est in  the  purchased  chattels.  The  purpose  of  the  security  interest  is  to  secure  payment  of 
the  purchase  price  or  the  money  loaned  to  pay  the  purchase  price. 

A  creditor  who  while  the  crop  is  growing  or  in  the  six  month  period  before  the  crop  was 
growing  extends  credit  or  lends  money  to  a  farmer  to  enable  the  farmer  to  produce  or  har- 
vest a  crop  can  achieve  a  priority  for  its  claim  to  the  crop  or  its  proceeds  over  any  other 
creditor's  claim  to  the  crop  under  the  P.P.S.A. 

Furthermore,  a  creditor  who  extends  credit  or  lends  money  to  a  farmer  to  enable  the 
farmer  to  acquire  food,  drugs  or  hormones  to  be  fed  to  or  placed  in  fowl,  cattle,  horses, 
sheep,  swine  or  fish  can  achieve  a  priority  for  its  claim  to  the  fowl,  animals  or  fish  or 
their  proceeds  over  any  other  creditor's  claim  to  these  assets  under  the  P.P.S.A.  Claims 
can  only  be  put  into  effect  if  a  farmer  fails  to  pay  a  debt.  With  such  protection  for  their 
rights  to  recover  the  money  loaned  or  credit  extended  to  a  farmer,  several  types  of  busi- 
nesses should  be  more  inclined  to  lend  money  or  extend  credit  to  farmers. 

It  must  be  mentioned  again  that  the  P.P.S.A.  does  not  or  cannot  affect  the  claims  of  all 
creditors.  For  instance,  banks  who  have  taken  valid  security  over  a  farmer's  crops  and 
livestock  under  section  178  Bank  Act  security  before  a  supplier  has  extended  credit  or 
loaned  money  to  the  farmer  to  enable  the  farmer  to  purchase  certain  supplies  will  not  be 
affected  by  the  supplier's  later  claim  to  the  farmer's  crops  or  livestock  under  the  P.P.S.A. 

Chattel  Mortgages 

A  chattel  mortgage  is  another  type  of  security  agreement  governed  by  the  provisions  of 
the  P.P.S.A.  It  is  often  used  to  provide  a  security  interest  to  a  creditor  in  specific  chattels 
owned  by  the  farmer  whereas  a  general  security  agreement  normally  provides  a  creditor 
with  a  security  interest  in  a  broad  range  of  chattels.  It  is  possible  for  a  general  security 
agreement  to  be  structured  to  provide  security  interests  in  specific  chattels  only,  while  a 
chattel  mortgage  can  contain  provisions  providing  a  creditor  with  a  security  interest  in  a 
wide  range  of  chattels.  One  such  provision  commonly  found  in  chattel  mortgages  is  the 
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after-acquired  property  clause  which  provides  a  creditor  with  a  secured  interest  in  all 
chattels  acquired  in  addition  to  or  as  a  replacement  for  the  specific  chattels  listed  in  the 
chattel  mortgage  itself. 

A  chattel  mortgage  can  also  be  used  to  provide  a  creditor  who  sells  chattels  to  a  farmer  or 
lends  money  to  a  farmer  to  purchase  chattels,  with  a  purchase-money  security  interest  in 
the  chattels  sold  and  purchased.  As  discussed  above,  it  is  then  possible  for  the  creditor  or 
lender  to  achieve  a  priority  for  its  claim  to  these  assets,  in  relation  to  claims  made  by 
other  creditors  pursuant  to  the  P.P.S.A.,  if  the  farmer  defaults  in  making  debt  payments. 

In  common  law  a  chattel  mortgage  was  a  contract  between  two  parties  where  the  bor- 
rower transferred  ownership  in  certain  chattels  to  the  creditor  as  security  for  a  debt.  The 
borrower  kept  possession  of  the  chattels  and  ownership  of  them  was  transferred  back 
when  the  debt  was  repaid.  If  the  debt  was  not  repaid  according  to  the  terms  of  the  loan, 
the  creditor  had  the  right  to  take  immediate  possession  of  the  secured  chattels  and  sell 
them. 

For  practical  purposes,  the  current  law  in  Alberta  has  changed  this  concept  of  ownership 
with  respect  to  chattel  mortgages.  Although  perhaps  not  technically  correct,  it  might  be 
more  accurate  to  say  that,  under  a  chattel  mortgage,  chattels  are  owned  by  the  farmer  sub- 
ject to  a  claim  made  by  the  creditor  after  the  farmer  defaults  in  making  debt  payments. 

Conditional  Sale  Contracts 

A  conditional  sale  contract  can  be  used  as  a  security  agreement  under  the  P.P.S.A.  It  can 
also  be  used  to  provide  a  seller  with  the  type  of  security  agreement  that  provides  it  with  a 
purchase-money  security  interest  in  the  chattels  sold  to  a  farmer.  A  conditional  sales  con- 
tract will  be  effective  in  accordance  with  its  terms,  subject  to  the  P.P.S.A.  or  any  other 
Act. 

A  conditional  sale  contract  normally  involves  a  sale  of  chattels  under  the  following 
conditions: 

-  the  legal  ownership  in  whole  or  in  part  remains  with  the  seller, 

-  actual  possession  of  the  goods  may  pass  to  the  buyer. 

Legal  ownership  of  the  property  usually  transfers  to  the  buyer  at  a  later  time  on  payment 
of  all  or  part  of  the  purchase  price  or  upon  the  performance  of  a  condition  or  conditions. 
A  purchase  of  a  machine  from  a  farm  machinery  dealership  with  payments  made  over 
time  is  often  done  with  a  conditional  sales  contract.  Once  actual  possession  of  the  chat- 
tels has  passed  to  the  purchaser,  the  right  to  retain  possession  usually  remains  unless 
default  occurs  under  the  terms  of  the  contract. 

There  is  no  prescribed  form  for  a  conditional  sales  contract.  The  terms  and  conditions  of 
a  contract  are  fully  negotiable  by  both  parties  as  long  as  the  usual  contract  principles  are 
adhered  to  and  the  goods  are  described  so  that  they  are  readily  and  easily  known.  Often 
when  a  farmer  is  buying  something  from  a  company,  the  conditional  sale  contract  is 
drafted  by  that  company.  Therefore,  most  of  the  terms  of  the  contract  are  in  the  com- 
pany's favour.  Farmers  should  be  aware  of  what  they  are  signing  and  try  to  negotiate 
more  favourable  terms  if  possible. 

The  purpose  of  a  conditional  sale  contract  is  to  allow  a  purchaser  to  buy  from  a  seller 
with  payments  to  be  made  over  time,  eliminating  the  need  for  bank  financing.  At  the 
same  time,  the  seller  is  protected  until  the  total  final  payment  is  made.  The  situation  is 
similar  to  that  involved  in  an  agreement  for  sale  of  land. 

Debenture 

A  debenture  is  a  security  agreement  that  can  be  used  to  secure  a  loan  or  debt  obligation 
when  a  financial  institution  lends  money  to  a  corporation.  Debentures  are  not  common  in 
farm  lending. 
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When  a  farm  corporation  gives  a  lender  a  debenture  as  security  for  a  loan,  the  debenture 
can  give  the  lender  both  a  fixed  and  a  floating  security  over  all  of  the  farm  corporation's 
assets.  The  fixed  security  is  usually  on  the  specific  assets  such  as  land  and  machinery. 

Debenture  security  on  specific  land  is  registered  at  the  land  titles  office.  To  enforce 
debenture  security  on  land,  a  creditor  would  proceed  as  though  it  were  foreclosing  on  a 
land  mortgage.  The  previous  discussion  in  this  publication  with  respect  to  foreclosures  on 
land  mortgages  also  applies  to  the  enforcement  of  debenture  security  on  land. 

The  floating  security  aspect  of  the  debenture  is  not  security  on  specific  property  but  is 
instead  a  general  security  over  all  of  the  assets  and  property  of  the  farm  corporation.  This 
includes  crops,  hay  and  livestock.  The  floating  security  is  like  a  net  that  remains 
extended  over  the  assets  that  the  farm  corporation  has  given  as  security  to  the  financing 
institution.  As  long  as  the  terms  of  the  loan  and  the  debenture  are  adhered  to,  the  net 
remains  open  and  assets  are  free  to  come  and  go  from  the  farm  in  the  ordinary  course  of 
business. 

However,  the  moment  the  farm  corporation  defaults  under  the  terms  of  the  loan  or  the 
debenture,  the  net  closes  over  the  assets  that  the  farmer  has  given  for  security  under  the 
debenture.  These  assets  can  then  be  used  by  the  financing  institution  to  recover  money 
owing  to  it  under  the  loan. 

Assignment  of  Book  Debts 

A  creditor  can  use  an  assignment  of  book  debts  to  obtain  money  that  is  owed  to  a  farmer 
before  the  farmer  receives  it.  An  assignment  of  book  debts  is  another  type  of  security 
agreement  which  is  governed  by  the  P.P.S.A.  When  a  creditor  serves  notice  of  its  assign- 
ment on  the  party  who  owes  money  to  the  farmer,  rather  than  paying  the  money  to  the 
farmer,  that  party  must  then  either  pay  the  money  to  the  creditor  or  pay  the  money  into 
the  court  which  will  then  decide  who  this  money  belongs  to. 

The  advantage  to  the  creditors  is  that  this  method  is  faster  than  waiting  for  a  farmer  to  re- 
ceive the  money  and  then  pursuing  the  farmer  for  it.  Also  avoided  is  the  risk  of  having 
the  money  disappear  once  it  reaches  the  farmer's  hands. 

A  farmer  can  give  a  creditor  a  specific  assignment  for  receivables  or  give  a  general  as- 
signment for  all  present  and  future  receivables  on  the  farm.  A  receivable  is  basically 
money  that  is  or  will  be  owing  to  the  farm.  A  milk  cheque  is  an  example  of  such  a  receiv- 
able. 

The  assignment  has  no  effect  until  a  creditor  serves  written  notice  on  the  third-party  who 
owes  money  to  the  farmer.  Written  notice  of  an  assignment  is  usually  not  served  on  such 
a  third  party  until  the  farmer  has  defaulted  on  a  loan  or  credit  arrangement  with  the  credi- 
tor. If  the  third  party  fails  to  pay  the  money  owing  to  the  farmer,  to  the  creditor  or  into 
court,  the  creditor  can  legally  recover  this  money  from  either  the  third  party  or  the  farmer. 

Registration        The  P.P.S.A.  provides  for  a  registration  process  for  creditors  who  have  security  interests 
or  purchase  money  security  interests  in  chattels.  By  registering  properly  the  creditor  can 
obtain  and  protect  a  priority  position  for  its  claim  to  the  secured  chattels  relative  to  the 
claims  of  other  creditors  under  the  P.P.S.A.  and  again  only  if  the  farmer  defaults  in  mak- 
ing debt  payments.  However,  any  security  agreement  or  purchase-money  security 
agreement  signed  by  a  farmer  is  legally  binding  on  the  farmer  even  if  the  creditor  has  not 
registered  the  agreement  or  has  registered  it  improperly.  Registration  only  affects  the 
creditor  with  respect  to  other  creditors. 

Security  agreements  or  purchase-money  security  agreements  are  not  registered.  Instead,  a 
creditor  may  submit  a  document  called  a  financing  statement  for  registration  at  the 
office  of  the  Personal  Property  Registry.  A  financing  statement  may  actually  be  regis- 
tered by  a  creditor  before  it  has  extended  credit  or  loaned  money  to  a  farmer  and  before  a 
security  agreement  or  purchase-money  security  agreement  has  been  signed.  However,  in 
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most  cases,  the  financing  statement  can  also  be  registered  after  the  security  agreement 
has  been  signed  or  money  has  been  loaned  or  credit  extended. 

Section  1 1  of  the  Act  states  that  where  a  security  agreement  is  in  writing,  a  creditor  must 
deliver  a  copy  of  the  agreement  to  the  farmer  not  later  than  10  days  after  the  agreement 
has  been  signed.  If  the  creditor  does  not  deliver  the  agreement  to  the  farmer  after  the 
farmer  has  asked  the  creditor  to  do  so,  the  farmer  can  apply  to  the  court  for  an  order  di- 
recting the  creditor  to  do  so. 

Section  18  of  the  Act  provides  a  farmer,  amongst  others,  with  the  right  to  obtain  much 
more  information  about  the  indebtedness  owed  and  the  security  given  to  a  creditor.  A 
demand  in  writing,  containing  an  address  for  reply,  must  be  made  by  the  farmer  to  the 
creditor  at  its  proper  address.  The  farmer's  demand  may  require  the  creditor  to  send  or 
make  available  to  the  farmer,  or  any  other  party  specified  by  the  farmer,  any  or  all  of  the 
following: 

-  a  copy  of  the  security  agreement  giving  the  creditor  a  security  interest  in  the  farmer's 
chattels; 

-  a  statement  in  writing  of  the  amount  of  the  indebtedness  and  of  the  terms  of  payment 
as  of  the  date  specified  in  the  demand; 

-  a  written  approval  or  correction  of  an  itemized  list,  attached  to  the  demand,  of  the 
chattels  which  have  been  provided  as  security  to  the  creditor  as  of  the  date  specified  in 
the  demand; 

-  a  written  approval  or  correction  of  the  amount  of  the  indebtedness  and  of  the  terms  of 
payment  as  of  the  date  specified  in  the  demand; 

-  and  sufficient  information  as  to  the  location  of  the  security  agreement,  or  a  copy  of  it, 
to  enable  a  person  entitled  to  receive  a  copy  of  the  security  agreement  to  inspect  it. 
The  creditor  must  permit  the  farmers,  or  a  party  designated  by  the  farmer,  to  inspect 
the  security  agreement  or  a  copy  of  it  during  normal  business  hours. 

A  creditor  who  has  received  such  a  demand  must  comply  with  this  demand  no  later  than 
10  days  after  it  has  been  received  by  the  secured  creditor,  unless  the  creditor  is  a  trustee, 
in  which  case  the  time  allowed  is  25  days.  Upon  application  to  the  court,  the  court  can 
order  a  creditor  to  comply  with  the  demand  made  if,  without  reasonable  excuse,  the  credi- 
tor does  not  comply  within  the  required  time  period  or  if  the  reply  from  the  creditor  is 
incomplete  or  incorrect.  However,  if  a  creditor  has  assigned  or  transferred  its  interest  in 
the  farmer's  chattels  to  another  party,  it  must,  no  later  than  10  days  after  receiving  the  de- 
mand, provide  information  to  the  farmer  as  to  which  party  this  security  interest  was 
assigned  or  transferred  to.  If  the  creditor,  without  reasonable  excuse,  does  not  comply 
with  the  demand,  the  farmer  can  apply  to  the  court  for  an  order  requiring  such  compli- 
ance. 

If  a  farmer,  or  a  third  party  designated  by  a  farmer,  has  relied  on  information  contained  in 
a  reply  from  a  creditor  in  response  to  a  farmer's  demand,  the  creditor  cannot  later  deny 
the  accuracy  of  any  information  so  provided  nor  the  authenticity  of  the  copy  of  the  secu- 
rity agreement  which  it  has  given  or  made  available  for  inspection. 

Upon  request,  a  farmer  is  entitled  to  receive  a  reply  from  a  creditor  without  charge  once 
every  six  months.  However,  the  creditor  is  entitled  to  charge  a  fee,  prescribed  by  legisla- 
tion, to  be  paid  in  advance,  for  each  reply  that  it  is  required  to  give  in  response  to 
demands  made  by  parties  other  than  the  farmer  and  to  demands  made  by  the  farmer  over 
and  above  once  every  six  months. 

Enforcement        The  previous  discussion  on  the  Farm  Debt  Review  Act  and  its  application  before  a  credi- 
tor can  legally  act  on  its  security  also  applies  to  enforcement  of  security  agreements 
under  the  P.P.S.A.,  including  purchase-money  security  agreements.  If  no  resolution  of 
debt  matters  between  a  farmer  and  such  creditors  is  achieved  through  the  farm  debt  re- 
view process,  the  following  discussion  concerning  enforcement  of  these  security 
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agreements,  including  purchase-money  security  agreements,  is  applicable  to  all  types  of 
these  agreements  governed  by  the  P.P.S.A.,  including  general  security  agreements,  chat- 
tel mortgages  and  conditional  sales  contracts. 

A  creditor  with  a  security  interest  in  both  a  farmer's  land  and  chattels  as  security  for  the 
same  debt  may  elect  to  enforce  its  security  in  the  chattels  in  the  same  manner  as  if  the 
chattels  were  land.  Therefore,  when  a  farmer  has  given  a  creditor  a  general  security  agree- 
ment with  respect  to  machinery  and  livestock,  and  a  land  mortgage  on  land  as  security  for 
the  same  debt,  if  the  farmer  defaults  in  making  debt  payments,  the  creditor  may  foreclose 
on  the  land  and  may  elect  to  foreclose  on  the  machinery  and  livestock  at  the  same  time. 
With  some  modification  the  laws  relating  to  foreclosure  on  land  would  apply  to  the  fore- 
closure on  the  machinery  and  livestock. 

Basically  the  rights  of  the  creditor  and  the  farmer  when  security  agreements  are  enforced 
are  determined  by  the  provisions  of  the  security  agreements  themselves.  However,  cer- 
tain provisions  of  the  P.P.S.A.  and  other  legislation  regarding  rights  and  remedies  on 
enforcement  are  mandatory  and  any  rights  or  remedies  contained  in  security  agreements 
are  not  enforceable  if  they  conflict  with  or  vary  these  mandatory  provisions.  In  addition 
these  provisions  can  neither  be  waived  nor  varied  by  agreement  or  otherwise. 

A  creditor  with  a  security  agreement  that  provides  a  security  interest  in  a  farmer's 
chattels  can  enforce  its  agreement  by  seizing  the  chattels  or  by  appointing  a  receiver  or 
receiver/manager.  If  the  creditor  seizes  the  chattels,  it  can  either  have  the  chattels  sold 
and  the  sale  proceeds  applied  against  the  debt  owing  to  it  and  the  expenses  of  collecting 
the  debt,  or  it  may  be  able  to  obtain  ownership  of  these  chattels  as  full  satisfaction  of  the 
debt. 

Seizure  of  Chattels 

A  security  agreement  will  normally  permit  a  creditor  to  take  possession  of  the  secured 
chattels  if  a  farmer  defaults  in  paying  the  loan  or  credit  extended.  However,  the  P.P.S.A. 
gives  a  creditor  the  right  to  take  possession  of  the  chattels  or  otherwise  enforce  the  secu- 
rity agreement  by  any  method  permitted  by  law  even  if  the  security  agreement  does  not 
contain  provisions  allowing  the  creditor  to  do  so.  If  the  chattels  cannot  be  readily  re- 
moved from  a  farmer's  property  or  there  are  no  storage  facilities  adequate  to  store  these 
chattels,  the  chattels  may  be  seized  without  removing  them  from  the  farmer's  property. 
They  may  also  be  sold  on  the  farmer's  property  as  long  as  there  is  no  greater  inconven- 
ience and  cost  to  the  person  in  possession  of  this  property  than  is  necessarily  incidental  to 
the  sale  of  these  chattels  under  certain  conditions. 

The  seizure  of  chattels  under  the  security  agreement  can  only  be  conducted  by  a  sheriff 
or  a  person  appointed  by  a  sheriff.  However,  this  is  not  the  case  when  a  receiver  or  a  re- 
ceiver/manager is  involved. 

In  a  seizure  made  by  a  sheriff  or  his  agent,  the  sheriff  may: 

-  take  physical  possession  of  the  property; 

-  give  to  the  farmer  or  the  person  in  possession  of  the  chattels  a  notice  of  seizure  in  the 
prescribed  form; 

-  post  a  notice  of  seizure  in  the  prescribed  form  in  some  conspicuous  place  on  the 
premises  on  which  the  chattels  are  located  at  the  time  of  seizure;  or 

-  affix  to  the  chattels  a  sticker  in  the  prescribed  form. 

The  sheriff  is  not  obligated  to  carry  out  any  of  these  activities.  The  sheriff  is  not  required 
to  leave  any  other  type  of  notice  or  document  with  the  farmer  at  the  time  the  chattels  are 
seized. 

A  farmer  can  be  asked  by  the  sheriff  to  sign  a  bailee's  undertaking,  which  is  promise  to 
look  after  and  be  responsible  for  the  chattels  until  they  are  sold.  However,  a  sheriff  has 
the  power  to  remove  the  chattels  and  store  them  if  necessary.  A  sheriff  may  also  take  pos- 
session of  these  chattels  upon  seizure,  and  surrender  possession  of  these  chattels  to  the 
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creditor.  The  sheriff  may  also  require  the  creditor  to  take  possession  of  the  seized  chattels 
before  a  specified  date,  beyond  which  the  sheriff  may  release  these  chattels  from  seizure. 

When  the  creditor  is  enforcing  the  security  agreement  providing  it  with  a  security  interest 
in  a  mobile  home,  there  are  special  rules  in  the  P.P.S.A.  If  the  owner  of  the  mobile  home 
does  not  voluntarily  give  up  possession,  a  creditor  may  apply  to  the  court  for  an  order  di- 
recting the  occupant  to  deliver  up  possession  of  the  mobile  home.  A  sheriff  can  enforce 
this  court  order  in  the  event  that  the  occupant  does  not  deliver  up  possession  of  the  mo- 
bile home. 

Sale  of  Seized  Chattels — Chattels  seized  by  a  sheriff  can  be  sold  by  private  or  public 
sale,  including  public  auction  or  closed  tender.  A  creditor  may  itself  purchase  the  chattels 
only  if  the  sale  is  by  public  sale  and  only  if  the  price  bears  a  reasonable  relationship  to 
the  market  value.  The  proceeds  of  the  sale  are  first  applied  to  pay  the  reasonable  ex- 
penses incurred  in  connection  with  the  seizure  and  sale  of  the  chattels  and  then  to  pay  the 
debt  obligations  owing  to  the  creditor. 

There  is  no  direct  supervision  of  any  sale  by  the  court  or  the  sheriff's  office,  but  the 
P.P.S.A.  requires  that  all  rights,  duties  or  obligations  arising  under  a  security  agreement 
or  under  the  P.P.S.A.  shall  be  exercised  or  discharged  in  good  faith  and  in  a  commer- 
cially reasonable  manner.  This  requirement  implies  that  a  farmer  could  apply  to  have  the 
court  intervene  when  a  sale  of  seized  chattels  was  not  carried  out  in  good  faith  or  in  a 
commercially  reasonable  manner.  There  is  also  no  requirement  in  the  Act  that  the  sale  be 
advertised  in  advance,  but  again,  the  conduct  of  such  a  sale  would  have  to  be  carried  out 
in  a  commercially  reasonable  manner. 

The  creditor  decides  when  a  sale  of  seized  chattels  is  to  take  place.  It  has  the  right  to 
delay  such  a  sale  in  whole  or  in  part,  but  again,  the  sale  must  be  carried  out  in  a  commer- 
cially reasonable  manner.  Therefore,  it  may  be  argued  that  delaying  the  sale  of  seeding 
equipment  beyond  the  spring  seeding  season  would  be  commercially  unreasonable. 

A  creditor  is  required  to  give  a  notice  of  the  disposition  or  sale  of  the  seized  chattels,  at 
least  20  days  prior  to  the  disposition  of  the  chattels.  This  notice  must  be  given  to,  among 
others,  the  farmer  or  any  other  person  who  is  known  by  the  creditor  to  be  an  owner  of  the 
chattels.  Subject  to  some  exceptions  described  below,  this  notice  has  to  contain: 

(a)  A  description  of  the  chattels; 

(b)  The  amount  required  to  satisfy  the  debt  obligations  for  which  the  chattels  were 
provided  as  security; 

(c)  The  actual  amount  in  arrears,  not  including  an  amount  created  by  an  acceleration 
clause  in  the  security  agreement;  a  brief  description  of  any  default  by  the  farmer 
other  than  non-payment,  and  the  provision  of  the  security  agreement  which  the 
farmer  defaulted  under; 

(d)  The  amount,  or  a  reasonable  estimate,  of  the  reasonable  expenses  which  the  creditor 
will  be  entitled  to  in  connection  with  enforcement  of  the  security  agreement  and  the 
sale  of  the  seized  chattels; 

(e)  A  statement  that,  on  payments  of  the  amounts  described  under  clauses  (b)  and  (d),  any 
person  entitled  to  receive  a  notice  may  redeem  the  chattels; 

(f)  A  statement  that,  the  farmer  may  reinstate  the  security  agreement  on  payment  of  the 
sums  actually  in  arrears,  not  including  the  amount  resulting  from  an  acceleration 
clause  in  the  security  agreement,  or  the  curing  of  any  other  default,  together  with 
payment  of  the  amounts  due  to  the  creditor  for  the  reasonable  expenses  incurred  in 
relation  to  the  enforcement  of  the  security  agreement  and  sale  of  the  seized  chattels; 
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(g)  A  statement  that,  unless  the  chattels  are  redeemed  or  the  security  agreement  is 
reinstated,  the  chattels  will  be  disposed  of  and  the  farmer  may  be  liable  for  any 
deficiency;  and 

(h)  The  date,  time  and  place  of  any  sale  by  public  auction;  the  place  which  closed  tenders 
may  be  delivered,  and  the  date  after  which  closed  tenders  will  not  be  accepted  or 

the  date  after  which  any  private  disposition  of  the  chattels  is  to  be  made. 

However,  where  a  farmer  is  not  entitled  to  reinstate  the  security  agreement  in  specific 
instances,  the  notice  to  the  farmer  need  not  contain  the  information  describing  the  amount 
of  the  arrears  and  description  of  other  defaults  or  the  statement  that  upon  payment  of  the 
amount  of  the  arrears  or  the  curing  of  any  other  default,  together  with  the  payment  of  the 
reasonable  expenses,  the  debtor  may  reinstate  the  security  agreement.  Furthermore,  if  a 
creditor  is  not  entitled  by  law  to  collect  the  deficiency  amount  from  a  farmer  in  the  event 
that  the  proceeds  from  the  sale  of  the  seized  chattels  do  not  satisfy  the  debt  owing  to  the 
creditor,  the  statement  in  the  notice  to  the  farmer  stating  that  chattels  will  be  disposed  of 
shall  not  refer  to  any  liability  on  the  part  of  the  farmer  to  pay  the  deficiency. 

Surplus  Amounts  After  Sale — If,  upon  the  sale  of  the  seized  chattels,  there  are  sale  pro- 
ceeds in  excess  of  the  amounts  owing  to  the  creditor  for  its  debt  obligations  and 
reasonable  expenses  incurred  with  regard  to  the  enforcement  of  the  security  agreement 
and  sale  of  the  seized  chattels,  the  surplus  amounts  will  first  be  paid  to  other  creditors 
with  security  interests  in  these  chattels.  Any  remaining  amount  will  be  paid  to  the  farmer 
or  any  other  person  who  is  known  by  the  creditor  to  be  the  owner  of  the  chattels. 

Deficiency  Amounts  After  Sale — In  the  event  that  the  seized  chattels  are  sold  and  the 
sale  proceeds  are  not  sufficient  to  satisfy  the  debt  obligations  and  reasonable  expenses 
owing  to  a  creditor,  the  farmer  is  liable  to  pay  any  such  deficiency  amount  to  the  creditor, 
subject  to  certain  exceptions  discussed  below.  When  a  farmer  is  liable  to  pay  such  a  defi- 
ciency amount  to  the  creditor,  the  creditor  can  take  legal  action  to  recover  this  amount 
from  the  farmer  in  the  same  manner  as  could  any  unsecured  creditor  of  the  farmer. 

Consumer  Goods  -  Seize  or  Sue — This  right  of  a  creditor  to  pursue  a  farmer  for  a  defi- 
ciency amount  does  not  exist  in  some  circumstances  with  respect  to  consumer  goods 
purchased  by  a  farmer  and  provided  to  a  creditor  as  security  for  the  payment  of  the  pur- 
chase price.  The  type  of  security  agreement  in  this  situation  is  a  purchase-money  security 
agreement  which  has  already  been  discussed  on  page  13.  Consumer  goods  are  defined  in 
the  P.P.S.A.  to  mean  goods  that  are  "used  or  acquired  for  use  primarily  for  personal,  fam- 
ily or  household  purposes." 

To  enforce  its  purchase-money  security  agreement  for  consumer  goods,  a  seller  in  these 
circumstances  can  choose  from  several  remedies.  The  creditor  may  decide  to  seize  the 
purchased  chattels  or  sue  for  the  amount  owing.  However,  if  the  seller  seizes  the  con- 
sumer goods,  it  cannot  sue  the  farmer  for  any  amount  of  the  purchase  price.  Seizure  of 
the  purchased  consumer  goods  will  result  in  the  extinguishment  of  the  debt  to  the  seller. 
Also,  the  same  debt  will  be  extinguished  if  the  purchased  consumer  goods  are  surren- 
dered by  the  farmer  to  the  seller  with  the  seller's  consent. 

This  same  treatment  will  apply  with  respect  to  lease  of  consumer  goods  for  more  than 
one  year  if  the  lease  is  characterized  as  a  security  interest  and  not  as  a  true  lease.  These 
provisions  do  not  apply  if  a  seller  sells  specific  consumer  goods  to  a  farmer,  takes  secu- 
rity on  other  chattels  belonging  to  the  farmer  and  seizes  these  other  consumer  goods 
when  the  farmer  defaults  in  making  payments.  Furthermore,  these  provisions  do  not  ap- 
ply to  a  purchase-money  security  agreement  whereby  a  lender  lends  money  to  a  farmer  to 
purchase  certain  consumer  goods  and  the  lender  takes  security  in  these  consumer  goods 
for  the  funds  loaned. 

Retention  of  Chattels  in  Satisfaction  of  Debt — Instead  of  selling  a  farmer's  seized  chat- 
tels, a  creditor  may  propose  to  keep  the  seized  chattels  in  full  satisfaction  of  the  debt 
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obligations  of  the  farmer  to  the  creditor.  Before  it  can  do  so,  the  creditor  must  give  a  no- 
tice of  this  proposal  to,  among  others,  the  farmer  or  any  other  person  who  is  known  by 
the  creditor  to  be  the  owner  of  the  chattels.  Having  received  this  notice  from  the  creditor, 
a  farrmer  can  give  the  creditor  a  notice  of  objection  to  this  proposal.  If  no  notice  of  objec- 
tion is  given  to  the  creditor  within  15  days  of  having  given  the  notice  of  the  proposal,  the 
creditor  is  deemed  to  have  elected  to  have  taken  the  chattels  in  full  satisfaction  of  the 
debt  owing  to  it.  However,  if  a  notice  of  objection  is  given  to  the  creditor  by  the  farmer 
within  this  15  day  period,  the  creditor  can  sell  the  seized  chattels  in  accordance  with  the 
provisions  of  the  P.P.S.A.  or  can  apply  to  the  court  to  have  it  determined  whether  the  ob- 
jection is  ineffective  on  the  grounds  that: 

(a)  The  person  made  the  objection  for  a  purpose  other  than  the  protection  of  his  or  her 
interest  in  the  chattels,  or 

(b)  The  market  value  of  the  chattels  is  less  than  the  total  amount  owing  to  the  creditor  and 
the  cost  of  disposition. 

If  the  court  decides  that  the  objection  is  ineffective,  the  creditor  will  be  allowed  to  retain 
the  seized  chattels  and,  again,  the  debt  obligations  to  the  creditor  would  be  satisfied  in 
full.  A  major  reason  why  the  farmer  might  object  to  the  retention  of  the  seized  chattels  by 
the  creditor  is  that,  if  the  seized  chattels  were  sold,  there  would  be  a  surplus  of  funds 
available  for  the  farmer  or  some  of  his  or  her  other  creditors. 

Redemption  of  Seized  Chattels — Before  a  creditor  has  sold  seized  chattels,  contracted 
with  a  purchaser  for  their  sale,  or  before  the  time  when  a  creditor  is  deemed  to  have  ac- 
quired the  seized  chattels  in  full  satisfaction  of  the  debt  owing  to  it,  a  farmer,  among 
others,  has  certain  rights.  They  have  the  right  to  redeem  the  seized  chattels  by  tendering 
the  total  amount  owing  to  the  creditor  with  respect  to  the  seized  chattels  and  tendering 
the  fulfilment  of  any  other  obligations  secured  by  the  seized  chattels.  The  farmer  would 
also  have  to  pay  a  sum  equal  to  the  reasonable  expenses  incurred  in  connection  with  the 
seizure  and  preparation  for  sale  of  the  seized  chattels.  Upon  payment  of  all  of  these 
amounts  and  fulfilment  of  all  other  obligations  to  the  creditor,  the  seizure  process  will  be 
terminated  and  the  seized  chattels  will  be  returned  to  the  farmer.  This  provision  is  equally 
applicable  when  a  receiver  or  receiver/manager  has  been  appointed  and  has  seized  or 
taken  possession  of  the  farmer's  chattels. 

Reinstatement  of  a  Security  Agreement 

Before  a  creditor  has  disposed  of  seized  chattels,  contracted  with  a  purchaser  for  their 
sale,  or  before  the  time  when  the  creditor  is  deemed  to  have  acquired  the  seized  chattels 
in  full  satisfaction  of  the  debt  owing  to  it,  a  farmer  may  reinstate  the  security  agreement 
to  its  position  before  the  default  occurred.  A  farmer  has  this  right  unless  the  farmer  has 
otherwise  agreed  in  writing  after  he  or  she  has  defaulted  under  the  terms  of  the  loan  or 
extended  credit.  To  reinstate  a  security  agreement  a  farmer  would  have  to  pay  the  amount 
of  the  arrears  (not  including  the  amount  resulting  from  the  operation  of  an  acceleration 
clause),  would  have  to  cure  any  other  default  which  has  been  committed  under  the  secu- 
rity agreement  and  to  pay  to  the  creditor  the  amount  of  the  reasonable  expenses  incurred 
in  connection  with  the  seizure  of  the  seized  chattels  and  the  preparation  for  their  sale. 
When  a  farmer  reinstates  a  security  agreement  as  described  above,  the  seizure  process  is 
terminated,  the  seized  chattels  are  returned  to  the  farmer  and  the  farmer  is  obligated  to 
carry  out  the  terms  of  the  security  agreement,  including  the  payment  of  the  remaining 
debt. 

However,  there  is  a  limit  to  the  number  of  times  a  farmer  can  reinstate  a  security  agree- 
ment. Basically,  if  the  security  agreement  requires  a  farmer  to  pay  over  a  period  of  time 
in  excess  of  one  year,  the  farmer  cannot  reinstate  the  security  agreement  more  than  twice 
in  each  year.  If  the  security  agreement  requires  a  farmer  to  pay  the  debt  in  full  to  the 
creditor  in  a  period  of  time  less  than  12  months,  the  farmer  cannot  reinstate  the  security 
agreement  more  than  twice. 
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Powers  of  the  Court  to  Supervise 

Section  64  of  the  P.P.S.A.  allows  a  farmer  to  apply  to  the  court  in  various  circumstances. 
This  section  of  the  Act  gives  the  court  a  wide  range  of  powers  to  supervise  the  exercising 
of  rights  and  remedies  enforced  under  the  Act  and  in  security  agreements.  The  court  may 
have  the  jurisdiction  to  exercise  its  judicial  discretion  when  creditors  are  attempting  to 
enforce  security  agreements,  although  the  court  cannot  rewrite  or  change  the  substance  of 
the  agreement. 

Receiverships 

A  security  agreement  may  include  a  provision  that  allows  for  the  appointment  of  a 
receiver  or  a  receiver/manager.  General  security  agreements  and  debentures  commonly 
contain  such  a  provision. 

A  receiver  is  an  individual  or  a  corporation  that  takes  control  of  the  farm's  assets  covered 
by  the  security  agreement  and  is  responsible  for  selling  them.  A  receiver/manager  on  the 
other  hand,  is  an  individual  or  corporation  that  can  take  control  of  the  farm's  assets  cov- 
ered by  the  security  agreement  and  also  manages  the  farm's  daily  business,  if  necessary. 
The  receiver/manager  has  the  power  to  sell  certain  assets  of  the  farm  covered  by  the  secu- 
rity agreement  and  to  have  the  proceeds  applied  against  the  debt.  The  receiver/manager 
also  has  the  power  to  have  certain  business  operations  of  the  farm  carried  out,  applying 
the  income  against  the  debt. 

A  receiver  or  a  receiver/manager,  hereafter  both  referred  to  as  a  "receiver",  can  be 
appointed  in  one  of  two  ways: 

-  privately  under  the  terms  of  a  security  agreement,  or 

-  by  a  court  of  law. 

The  decision  to  use  a  privately-appointed  receiver  normally  results  in  less  time  and 
money  being  spent  by  the  creditor.  The  court  can  appoint  a  receiver  upon  a  creditor's 
application  even  though  the  security  agreement  contains  no  provision  allowing  for  the 
appointment  of  a  receiver.  Furthermore,  a  receiver  can  be  appointed  when  any  type  of 
farm  business  organization  is  involved,  including  a  farm  corporation,  partnership,  joint 
venture  or  sole  proprietorship. 

When  a  default  occurs  under  a  security  agreement  containing  provisions  allowing  for  the 
appointment  of  a  receiver,  a  creditor  must  normally  demand  payment  of  the  loan  or  debt 
obligation  from  the  farmer.  The  farmer  must  be  given  a  reasonable  amount  of  time  to 
make  this  payment.  The  reasonable  amount  of  time  depends  upon  the  circumstances  of 
each  case.  When  a  receiver  is  privately-appointed  under  the  terms  of  a  security  agree- 
ment, if  the  farmer  does  not  make  the  payment  demanded,  the  creditor  usually  signs  a 
letter  appointing  a  receiver  which  is  then  served  upon  the  farmer. 

From  that  time,  a  receiver  controls  the  assets  covered  by  the  security  agreement  and 
affairs  of  the  farm  and  can  sell  the  assets  covered  by  the  security  agreement  or  run  the 
business,  depending  upon  the  terms  of  the  security  agreement.  The  security  agreement 
specifies  the  powers  of  a  receiver.  Subject  to  certain  statutory  provisions,  the  receiver's 
sole  responsibility  is  to  the  creditor;  that  responsibility  is  to  recover  the  money  owing  to 
the  creditor  from  the  farmer. 

The  process  of  appointing  a  receiver  through  the  court  is  more  involved  but  has  advan- 
tages for  the  creditor.  A  court-appointed  receiver  is  responsible  to  all  of  the  creditors  of 
the  farmer,  not  just  the  creditor  making  the  application.  The  powers  of  the  receiver  are 
defined  in  the  court  order  and  can  be  much  broader  than  those  contained  in  a  security 
agreement. 

Upon  an  application  by  a  creditor  to  the  court  to  have  a  receiver  appointed,  the  court  has 
the  sole  discretion  to  appoint  a  receiver  where  it  is  "just  or  convenient"  to  do  so  under  the 
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circumstances.  The  court  order  is  served  upon  the  farmer  and  the  receiver  is  usually  then 
entitled  to  run  the  business  and/or  sell  assets  covered  by  the  security  agreement  assuming 
a  receiver/manager  is  appointed. 

As  mentioned  earlier,  a  farmer  can  redeem  the  secured  chattels  in  which  case  the  receiver- 
ship will  be  terminated.  However,  the  provisions  of  a  P.P.S.A.  allowing  a  farmer  to 
reinstate  a  security  agreement  by  just  paying  arrears  and  reasonable  expenses  do  not 
apply  in  the  case  of  a  receivership. 

Receivers  can  seize  a  farmer's  chattels  without  involvement  of  a  sheriff.  When  a  receiver 
disposes  of  a  farmer's  chattels  when  operating  in  the  ordinary  course  of  the  farm  busi- 
ness, it  is  not  required  to  give  a  notice  to  any  party  before  such  a  sale. 

However,  if  it  is  selling  the  farmer's  assets  outside  of  the  ordinary  course  of  the  farm's 
business  the  P.P.S.A.  requires  the  receiver  to  give  notice  to,  among  others,  the  farmer, 
and,  if  there  is  a  farm  corporation,  the  directors  of  the  corporation.  For  example,  such 
notice  would  be  required  if  all  of  the  assets  of  the  farming  business  were  to  be  sold  as  a 
going  concern.  However,  the  notice  that  a  receiver  is  required  to  give  is  only  required  to 
contain  a  description  of  the  seized  chattels  and  the  date,  time  and  place  of  any  public  sale 
or  the  date  after  which  any  private  disposition  of  the  chattels  is  to  be  made. 

Under  the  P.P.S.A.,  a  farmer  has  the  right  to  inspect  the  records  that  must  be  kept  by  the 
receiver  pertaining  to  the  operation  of  the  farming  business  and  has  the  right  to  require 
the  receiver  to  provide  copies  of  the  financial  statements  or  the  final  account  which  the 
receiver  is  required  to  make  available  for  inspection. 

One  unique  feature  about  a  receivership  is  that  it  is  possible  for  the  farm  business  to  con- 
tinue, which  is  not  the  case  with  foreclosures  or  bankruptcy.  It  is  even  possible  for  the 
control  of  the  farm  to  be  returned  to  a  farmer  if  the  loan  situation  is  restored  to  good 
standing.  This  rarely  occurs. 

Damages  for  Non-Compliance 

The  P.P.S.A.  has  a  provision  which  stipulates  that  a  farmer  has  a  right  to  recover  loss  or 
damage  that  was  reasonably  foreseeable  as  liable  to  result  if  a  person  fails,  without  rea- 
sonable excuse,  to  discharge  any  duties  or  obligations  imposed  by  the  Act.  This  is  a 
general  provision  which  applies  to  most  provisions  of  the  Act.  For  example,  a  landowner 
could  sue  for  damages  from  a  creditor,  if,  when  removing  growing  crops  from  land,  the 
creditor  caused  greater  damage  or  injury  to  the  land  than  was  necessarily  incidental  to  the 
removal  of  these  growing  crops. 

In  addition,  the  Act  provides  that,  if  a  creditor,  without  reasonable  excuse,  fails  to  comply 
with  obligations  or  limitations  of  certain  specified  sections  of  the  Act,  a  farmer  shall  be 
deemed  to  have  suffered  damages  that  are  not  less  than  a  prescribed  amount.  For  in- 
stance, this  treatment  would  apply  to  a  situation  where  a  creditor  failed  to  provide  a 
printed  copy  of  a  financing  statement  to  a  farmer  entitled  to  receive  such  a  copy,  pursuant 
to  section  43(1 1)  of  the  Act.  These  damages  would  be  in  addition  to  any  other  damages 
which  the  farmer  might  be  entitled  to  pursuant  to  section  67  of  the  Act. 

If  a  creditor  is  taking  legal  action  against  a  farmer  to  recover  a  deficiency  amount  after 
seized  chattels  have  been  sold,  the  farmer  may  raise  as  a  defence  the  failure  on  the  part  of 
the  creditor  to  comply  with  specific  obligations.  Examples  of  such  obligations  would  in- 
clude the  obligation,  pursuant  to  a  farmer's  written  request,  to  provide  the  farmer  with 
correct  information  as  to  the  amount  of  the  debt  owing  and  the  obligation  to  sell  seized 
chattels  in  a  commercially  reasonable  manner.  The  farmer  could  only  use  this  defence  if 
the  creditor's  non-compliance  has  affected  the  farmer's  right  to  protect  his  interests  in  the 
collateral  or  has  made  it  difficult  to  determine  how  much  the  deficiency  is. 

The  Act  also  states  that  a  provision  in  a  security  agreement  or  any  other  agreement  which 
attempts  to  negate  the  creditor's  duty  or  onus  with  respect  to  obligations  imposed  under 
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the  Act  or  that  attempts  to  limit  the  creditor's  liability  for  damages  due  to  failure  to  dis- 
charge a  duty  or  obligation  imposed  by  the  Act  are  void. 


Bank  Act  Security        Section  178  Bank  Act  security  is  one  of  the  most  powerful  types  of  security  used  in 

—  Section  178        Canada.  It  is  frequently  employed  when  banks  lend  money  to  farmers.  Lenders  such  as 
the  Alberta  Agricultural  Development  Corporation,  the  Farm  Credit  Corporation,  the 
Alberta  Treasury  Branches  and  the  Credit  Unions  cannot  use  section  178  security 
because  the  Bank  Act  permits  only  banks  to  do  so.  Banks  can  take  this  security  on  the 
following  assets: 

-  crops  growing  or  produced  on  the  farm 

-  agricultural  equipment  or  agricultural  implements 

-  seed  grain  or  seed  potatoes  and  any  crop  to  be  grown  from  them 

-  fertilizer  or  pesticide 

-  feed  or  livestock. 

A  bank  can  take  security  on  any  or  all  of  these  assets.  Section  178  security  may  also  be 
taken  over  agricultural  products  such  as  milk  and  eggs  if  a  farmer  could  be  considered  to 
be  a  "dealer"  of  "products  of  agriculture"  pursuant  to  section  178  (1)  (a)  of  the  Bank  Act. 
Banks  commonly  take  section  178  security  over  crops,  feed  and  livestock  and  less 
commonly  over  farm  machinery  and  implements. 

Section  178  security  can  be  used  to  secure  a  revolving  loan  where  money  is  borrowed  for 
general  farm  operations  or  section  178  security  can  be  used  when  a  bank  lends  money  to 
a  farmer  for: 

-  the  purchase  of  seed  grain  or  seed  potatoes 

-  the  purchase  of  fertilizer  or  pesticide 

-  the  purchase  of  agricultural  implements 

-  the  purchase  or  installation  of  agricultural  equipment  or  a 

-  a  farm  electric  system 

-  the  repair  or  overhaul  of  an  agricultural  implement 

-  the  alteration  or  improvement  of  a  farm  electric  system 

-  the  erection  or  construction  of  fences  or  drainage  works  on  a  farm 

-  the  construction,  repair  or  alteration  of  or  additions  to  any  building  or  structure  on  a  farm 

-  any  works  for  the  improvement  or  development  of  a  farm  for  which  a  farm 
improvement  loan  may  be  made  (under  the  Farm  Improvement  Loans  Act). 

The  purpose  of  section  178  security  is  to  allow  banks  to  lend  money  to  farmers  in  certain 
circumstances  and  to  take  effective  security  over  assets  such  as  inventory  and  equipment. 

According  to  most  authorities,  section  178  security  gives  the  bank  a  qualified  ownership 
in  the  assets  given  by  a  farmer  for  security.  The  bank  owns  these  assets  subject  to  the 
farmer's  right  to  use  them  and  sell  them  in  the  normal  course  of  business.  If  a  farmer 
defaults  under  the  terms  of  a  loan,  the  bank  retains  ownership  of  these  assets  and  is  enti- 
tled to  possess  them  and  to  sell  them.  Furthermore,  the  bank  has  the  same  qualified 
ownership  in  the  proceeds  of  sale  of  these  assets  if  the  farmer  sells  them.  However,  once 
the  loans  are  repaid,  ownership  of  the  assets  returns  to  the  farmer. 

Registration  —  Notice  of  Intention        A  bank  normally  has  a  farmer  sign  a  notice  of  intention  to  grant  section  178  security 

before  it  lends  money  to  the  farmer  and  takes  security.  The  notice  of  intention  is  then 
registered  by  the  bank  under  the  farmer's  name  with  the  Bank  of  Canada  agency  office  in 
Calgary.  The  bank  has  a  three-year  period  from  the  date  of  registration  within  which  it 
can  lend  money  and  take  section  178  security  from  the  farmer.  Failure  to  have  such  a 
notice  of  intention  signed  and  properly  registered  before  taking  section  178  security  will 
invalidate  the  bank's  security  interest  in  the  farmer's  assets  against  claims  by  innocent 
third  parties  to  those  assets.  Section  178  security  is  probably  still  valid  against  the  farmer 
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though.  This  means  that  the  bank  could  probably  still  seize  the  farmer's  assets 
secured  under  section  178  despite  the  notice  of  intention  having  been  signed  and 
registered  improperly. 

A  new  notice  of  intention  to  grant  section  178  security  must  be  obtained  from  the  farmer 
by  the  bank  and  registered  every  three  years.  However,  even  if  this  three-year  period 
expires  without  a  new  notice  of  intention  being  obtained  and  registered,  the  section  178 
security  is  still  valid  over  the  assets  previously  given  as  security  by  the  farmer  until  the 
loans  are  repaid  or  the  bank  voluntarily  surrenders  its  security. 

Section  178  Types  of  Security        A  bank  can  take  security  for  two  main  types  of  loans  after  a  notice  of  intention  has  been 

properly  registered: 

-  a  specific  term  loan  where  the  money  is  advanced  all  at  once,  and 

-  an  operating  or  revolving  line  of  credit  where  advances  are  made  periodically. 

The  Bank  Act  has  provisions  dealing  with  basic  rights  and  remedies  associated  with  the 
security  taken.  Normally,  a  bank  will  have  the  farmer  sign  a  detailed  written  loan  agree- 
ment which  contains  many  more  terms  regarding  the  rights  and  remedies  relating  to  the 
security.  The  agreement  usually  contains  terms  that  change  some  of  the  provisions  of  the 
Bank  Act.  For  example,  such  an  agreement  usually  contains  terms  that  would  allow  the 
bank  to  sell  secured  assets  in  a  manner  other  than  that  provided  for  in  the  Bank  Act  in  the 
situation  where  the  secured  assets  were  to  be  sold. 

Specific  Term  Loan 

When  a  specific  term  loan  is  to  be  secured  by  section  178  security,  the  money  must  be 
advanced  to  the  farmer  on  the  same  day  the  security  is  taken.  The  security  is  invalid  if 
this  is  not  done.  Usually  the  bank  takes  a  term  note  and  a  security  document  entitled 
"Subsection  178  (1)  Security  on  Particular  Property."  Section  178  security  for  this  kind 
of  loan  is  usually  taken  over  all  of  a  farmer's  agricultural  implements  and  equipment,  but 
it  can  also  be  taken  on  such  assets  as  livestock. 

Operating  or  Revolving  Loan 

When  an  operating  loan  or  revolving  loan  of  credit  is  to  be  secured  under  section  178, 
two  documents  are  normally  required: 

-  the  first  is  usually  entitled  "Application  For  Credit  and  Promise  to  Give  Security  Under 
Section  178."  This  satisfies  the  requirements  of  section  180  (l)(b)  of  the  Bank  Act 
which  permits  revolving  or  future  advances  to  be  secured  by  Section  178.  If  section 
180  (l)(b)  is  not  satisfied,  the  section  178  security  is  invalid, 

-  the  second  is  the  actual  security  document  entitled  "Subsection  178(1)  Security  On  All 
Property  of  Specified  Kinds."  It  usually  specifies  one  year  as  the  time  that  credit  will 
be  available. 

When  an  operating  line  of  credit  is  granted  from  a  bank,  it  is  common  for  this  kind  of 
security  to  be  taken  on  all  livestock  raised  on  the  farm  and  all  crops  and  hay  growing  or 
produced  on  the  farm.  Advances  of  funds  are  made  at  various  times  up  to  the  maximum 
amount  set  for  the  operating  loan.  The  crops  and  livestock  remain  as  security  for  the 
loans  until  all  the  debt  is  repaid.  This  applies  to  crops  and  livestock  raised  in  years  after 
the  year  in  which  the  loans  were  made.  For  example,  if  a  farmer  borrows  $30,000  in  one 
year  and  only  repays  $20,000  that  same  year,  the  section  178  security  will  still  cover 
crops  and  livestock  raised  in  later  years  until  the  loan  is  repaid  in  full. 

Past  Advances        Section  178  security  cannot  be  used  to  secure  loans  that  have  already  been  made.  There- 
fore this  type  of  security  theoretically  is  not  available  to  use  for  "refinancing"  purposes. 
Section  178  security  taken  to  secure  past  advances  is  supposed  to  be  invalid.  However, 
some  court  cases  have  approved  of  banks  paying  out  old  loans  with  a  new  loan  and 
simultaneously  taking  section  178  security  for  the  new  loan.  At  least  one  court  case  has 
disallowed  this  practice. 
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Enforcement        Enforcement  of  section  178  security  is  subject  to  the  provisions  of  the  federal  Farm  Debt 
Review  Board  Act.  Since  the  Bank  Act  is  federal  legislation,  the  argument  is  made  that 
provincial  laws  cannot  affect  it.  Therefore,  some  banks  assume  they  have  the  power  to 
seize  and  sell  assets  secured  under  section  178  without  regard  to  provincial  statutes  such 
as  the  Seizures  Act.  The  section  178  documents  usually  grant  the  bank  wide  powers  such 
as  the  ability  to  seize  with  private  agents,  to  do  so  without  a  notice  of 
seizure  and  notice  of  objection,  and  to  avoid  the  need  of  selling  through  public  auctions. 

As  a  matter  of  policy  the  banks  usually  use  the  sheriff's  office  to  seize  assets  secured  un- 
der section  178  and  proceeds  according  to  the  provisions  of  the  Seizure  Act.  These 
provisions  are  the  same  as  those  described  in  this  publication  regarding  unsecured  credi- 
tors. However,  the  bank  is  not  obligated  to  proceed  in  accordance  with  the  Seizures  Act 
or  the  P.P.S.A.  If  the  seized  assets  are  sold  and  an  amount  of  money  still  remains  owing, 
the  bank  can  sue  the  farmer  for  the  remaining  amount  as  an  unsecured  creditor. 
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Ill  UNSECURED 
CREDITORS 


PROMISSORY  NOTES 


GUARANTEES 


Unsecured  creditors  are  those  creditors  owed  money  by  a  farmer  but  who  have  no 
specific  security  such  as  a  mortgage  or  section  178  Bank  Act  security.  Many  types 
of  unsecured  creditors  exist  in  farm  debt  situations  including: 

-  fertilizer  dealers,  pesticide  and  insecticide  dealers, 

-  fuel  distributors,  feed  dealers,  machinery  repair  shops  (although  repair  shops  may  have 
the  right  to  use  a  lien) 

-  landlords  owed  money  for  rent  (although  a  landlord  can  distrain  for  rent,  which  can  put 
him/her  in  a  better  position  than  some  of  the  other  creditors) 

-  credit  card  companies 

-  creditors  who  took  only  promissory  notes  for  money  owing 

-  creditors  who  loaned  money  or  extended  credit  to  one  party  and  then  took  a  guarantee 
from  another  party  for  the  same  debt. 

However,  some  of  these  creditors  can  become  secured  creditors  under  the  Personal  Prop- 
erty Security  Act  if  the  farmer  signs  a  security  agreement  which  provides  a  security 
interest  or  a  purchase-money  security  interest  in  the  farmer's  chattels  to  the  creditor. 

A  promissory  note  is  not  a  security.  It  is  simply  an  unconditional  promise  in  writing  by 
one  party  to  pay  a  specified  sum  of  money  to  another  party.  The  money  may  be  payable 
on  demand  or  at  a  fixed  or  determinable  future  time.  The  holder  of  the  promissory  note 
can  sell  or  otherwise  dispose  of  the  note  to  others.  If  a  farmer  defaults  on  the  promise  to 
pay  in  the  note,  the  holder  of  the  note  must  sue  the  farmer  and  collect  the  money  in  the 
same  manner  as  any  other  unsecured  creditor  would  have  to. 

A  lender  often  takes  a  promissory  note  in  conjunction  with  other  types  of  security  when 
lending  money  to  a  farmer.  It  is  normal  for  a  lender  to  take  legal  action  on  the  security 
first  with  the  intention  of  also  suing  on  the  promissory  note  to  recover  any  possible  defi- 
ciency. If  the  lender  forecloses  on  certain  types  of  mortgages  first,  it  is  possible  that  the 
lender  will  be  unable  to  sue  on  the  promissory  note  for  a  deficiency  in  the  amount  owing. 

When  one  party  cannot  or  does  not  satisfy  a  debt  or  obligation  to  a  creditor,  it  can  recover 
the  debt  from  another  party  that  has  guaranteed  the  debt  or  obligation  of  the  first  party.  A 
lender  commonly  requires  individual  shareholders  of  a  farm  corporation  to  provide 
personal  guarantees  for  a  loan  to  their  corporation.  Guarantees  are  also  often  signed  by 
parents  when  their  children  are  lent  money  by  a  lender. 

Guarantees  can  be  for  a  limited  amount  so  that  the  party  who  guaranteed  the  debt  or 
obligation  of  another  can  only  be  liable  up  to  a  certain  amount  specified  in  the  guarantee. 
Guarantees  can  also  be  for  an  unlimited  amount  so  that  there  is  no  restriction  on  how 
much  the  guarantor  can  be  liable  for. 

To  enforce  its  rights  under  a  guarantee,  a  creditor  will  usually  first  try  to  recover  the 
money  owing  from  the  party  that  the  money  was  loaned  to.  However,  the  guarantee  can 
be  enforced  before  the  creditor  exhausts  all  the  steps  to  recover  a  debt  from  the  original 
borrower  if  the  guarantee  contains  a  provision  that  allows  the  creditor  to  do  so.  To 
enforce  the  guarantee,  the  creditor  must  sue  the  guarantor  and  take  the  same  steps  that  an 
unsecured  creditor  would  take  to  recover  its  money.  In  fact  a  creditor  enforcing  a 
guarantee  is  just  another  kind  of  unsecured  creditor. 

A  guarantee  for  another  party's  debt  is  not  enforceable  against  an  individual  unless  the 
Guarantor's  Acknowledgement  Act  has  been  complied  with.  Before  a  guarantee  is 
signed,  the  guarantor  must  appear  before  a  notary  public  who  must  be  satisfied  the  indi- 
vidual understands  the  document  that  he  or  she  is  being  asked  to  sign.  The  notary  public 
then  must  complete  a  certificate  of  notary  public  form  which  the  guarantor  must  sign  as 
well.  If  these  requirements  are  not  fulfilled  the  guarantee  may  be  invalid.  The  Guaran- 
tor's Acknowledgement  Act  does  not  apply  to  guarantees  signed  by  corporations. 
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RECOVERY  OF 
UNSECURED  DEBT 


Civil  Division  of  the 
Provincial  Court  of  Alberta 


Court  of  Queen's  Bench 


The  first  step  an  unsecured  creditor  usually  takes  to  recover  a  debt  is  to  send  a 
demand  letter  to  the  party  that  owes  the  money.  This  letter  asks  for  full  payment  of  the 
debt  within  a  stated  period  of  days,  weeks  or  months.  If  the  debt  is  not  fully  repaid,  the 
letter  warns  that  some  type  of  legal  action  will  be  taken.  Often  this  legal  action  is  under- 
taken immediately  at  the  end  of  the  specified  time  period,  but  this  is  not  always  the  case. 

An  unsecured  creditor  proceeding  against  a  farmer  does  not  have  to  provide  the  farmer 
with  notice  of  the  farmer's  right  to  apply  to  the  Farm  Debt  Review  Board.  A  farmer  in 
this  situation  has  the  right  to  apply  for  debt  mediation  to  the  board  but,  unlike  a  secured 
creditor,  the  unsecured  creditor  does  not  have  to  advise  the  farmer  about  it.  Once  the 
farmer  applies  to  the  Farm  Debt  Review  Board,  its  role  is  the  same  as  previously 
discussed  in  this  publication. 

If  the  farmer  does  not  go  to  the  Farm  Debt  Review  Board  or  the  results  of  going  to  the 
Board  are  unsatisfactory,  the  unsecured  creditor  would  likely  sue  the  farmer  in  one  of 
two  courts: 

-  The  Civil  Division  of  the  Provincial  Court  of  Alberta,  or 

-  The  Court  of  Queen's  Bench. 

Both  courts  can  be  used  to  sue  for  small  claims,  although  the  Court  of  Queen's  Bench 
small  claims  procedure  only  allows  lawsuits  involving  $500.00  or  less.  Lawsuits  in  the 
Court  of  Queen's  Bench  for  more  than  $500.00  must  be  conducted  according  to  regular 
formal  court  procedure. 

Claims  for  $4,000.00  or  less  can  be  made  in  the  Civil  Division  of  the  Provincial  Court  of 
Alberta  under  its  small  claims  procedure.  However,  claims  for  more  than  $4,000.00  can- 
not be  made  in  this  Civil  Division.  They  can  only  be  made  in  the  Court  of  Queen's  Bench 
according  to  regular  formal  court  procedure. 

If  an  unsecured  creditor  is  suing  in  the  Civil  Division  of  the  Provincial  Court  of  Alberta, 
a  farmer  will  normally  be  served  in  person  or  by  registered  mail  with  a  civil  claims  sum- 
mons form  and  a  dispute  note.  The  summons  describes  the  circumstances  of  the  debt  or 
obligation  and  asks  the  court  for  a  judgment  for  the  money  owing.  If  the  fanner  does  not 
agree  with  the  claim  being  made  in  the  summons,  the  dispute  note  can  be  completed  with 
the  reasons  for  disputing  the  creditor's  claim.  The  farmer  must  mail  or  bring  the  dispute 
note  to  the  court  within  twenty  days  of  being  served  with  the  civil  claim  summons  if  it 
was  served  in  Alberta.  The  court  will  then  set  a  date  for  the  trial  of  the  claim  and  will  no- 
tify the  parties  involved  of  this  date.  The  trial  would  be  conducted  informally  without  the 
need  of  representation  by  lawyers. 

In  some  cases,  if  a  dispute  note  is  not  filed  with  a  court,  the  creditor  will  obtain  a  default 
judgment  that  holds  the  farmer  liable  for  the  amount  claimed.  In  other  cases  or  if  a  trial  is 
held,  the  unsecured  creditor  must  prove  it's  claim  against  the  farmer. 

At  a  trial,  both  sides  have  a  chance  to  present  evidence  and  arguments  to  the  court.  If  the 
judge  decides  in  the  creditor's  favor,  a  judgment  for  the  money  owing  is  granted  in  the 
creditor's  favor.  This  entities  the  creditor  to  obtain  a  certificate  of  judgment.  The  creditor 
can  file  the  certificate  with  the  Court  of  Queen's  Bench,  making  it  a  judgment  of  that 
court.  However,  the  unsecured  creditor  is  not  automatically  paid  for  its  claim  unless  the 
farmer  voluntarily  pays.  The  creditor  will  have  to  take  further  steps  to  collect  the  money 
awarded  in  the  judgment  if  the  farmer  will  not  voluntarily  pay. 

An  unsecured  creditor  can  also  choose  to  sue  a  farmer  in  the  Court  of  Queen's  Bench. 
As  mentioned,  there  is  small  claims  procedure  that  can  be  used  in  the  Court  of  Queen's 
Bench  to  sue  for  amounts  of  $500  and  less.  However,  regular  court  procedures  have  to  be 
followed  for  larger  claims.  A  statement  of  claim  has  to  be  filed  with  the  court  and  served 
on  the  farmer,  usually  by  registered  mail  or  in  person.  The  statement  of  claim  describes 
the  details  of  the  debt  or  obligation  and  the  particulars  of  the  claim.  It  also  proposes 
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where  the  trial  is  to  be  held  and  allows  the  farmer  15  days  to  file  a  statement  of  defence 
or  a  demand  of  notice  with  the  court. 

If  a  farmer  has  a  defence  against  a  claim  made  by  an  unsecured  creditor,  a  statement  of 
defence  may  be  filed.  The  next  step  is  for  the  creditor  to  arrange  for  hearings  called 
examinations  for  discovery.  These  hearings  may  not  be  held  until  several  months  after  the 
serving  of  the  statement  of  claim,  and  they  may  not  be  completed  at  just  one  sitting. 
Examinations  for  discovery  involve  all  parties  in  the  lawsuit  sitting  down  at  a  table  to  ask 
questions  and  seek  information  from  each  other.  There  is  no  judge  present,  but  the  ques- 
tions and  answers  are  recorded  by  either  a  court  or  private  reporter.  Testimony  is  given 
under  oath  and  lying  may  lead  to  perjury  charges.  The  answers  and  information  obtained 
at  the  examination  can  be  used  in  court  by  either  side.  One  purpose  of  examinations  for 
discovery  is  for  each  side  to  discover  the  strengths  and  weaknesses  of  each  other's  case. 
The  process  assists  both  sides  to  prepare  for  the  court  trial.  Often  these  examinations  will 
result  in  both  parties  negotiating  a  successful  settlement  without  a  lengthy  and  expensive 
court  battle. 

If  the  lawsuit  is  continued,  the  next  major  step  is  a  court  trial.  This  trial  may  also  not  take 
place  until  a  lengthy  period  of  time  after  the  examinations  for  discovery.  It  is  a  formal 
court  trial  conducted  according  to  the  Alberta  Rules  of  Court.  Lawyers  will  usually  repre- 
sent each  side.  If  the  judge  decides  in  favor  of  the  creditor,  a  judgment  for  the  money 
owing  will  be  granted.  However,  the  creditor  still  has  to  take  steps  to  collect  the  money 
owing  under  the  judgment  unless  the  farmer  voluntarily  pays. 

When  an  unsecured  creditor  sues  a  farmer  for  a  debt  owing,  a  farmer  often  has  no  real  de- 
fence against  the  claim.  There  is  usually  a  contractual  obligation  to  repay  a  sum  of  money 
and,  for  whatever  reason,  it  was  not  repaid.  When  a  farmer  files  a  statement  of 
defence,  the  creditor  can  apply  for  a  summary  judgment  from  the  court.  A  summary 
judgment  can  be  obtained  if  a  creditor  proves  to  the  court  the  farmer  has  no  defence, 
thereby  avoiding  the  time  and  procedures  involved  in  a  full-fledged  lawsuit. 

When  a  farmer  is  served  with  a  statement  of  claim  and  there  is  no  defence,  the  farmer  can 
either  ignore  the  claim  or  file  a  demand  of  notice.  A  demand  of  notice  entitles  the  farmer 
to  be  notified  of  every  following  step  taken  by  the  creditor.  As  well,  it  is  an  admission  by 
the  farmer  of  the  truth  of  creditor's  claim. 

In  either  case  when  a  farmer  ignores  the  claim  or  files  a  demand  of  notice,  the  creditor 
can  obtain  a  judgment  from  the  court.  A  default  judgment  can  usually  be  obtained 
quickly  after  expiry  of  the  15-day  period  of  grace  provided  for  in  the  statement  of  claim 
if  no  response  has  been  made.  Again  the  steps  required  in  a  full-fledged  lawsuit  are 
avoided. 

Collection         Once  the  unsecured  creditor  has  obtained  judgment  against  the  farmer,  it  then  has  to 

collect  the  money  owing  unless  the  farmer  voluntarily  pays.  There  are  different  methods 
of  collection  but  two  of  the  most  common  methods  involve  garnishment  and  seizure  of 
assets. 

Garnishment        If  a  creditor  serves  a  garnishee  summons  on  a  third  party  who  owes  money  to  a  farmer, 
that  third  party  then  has  to  either  pay  some  or  all  of  this  money  into  court,  or  file  with  the 
court  an  answer  disputing  the  need  to  do  so.  The  creditor  can  obtain  the  amount  it  is  le- 
gally entitled  to  if  the  money  is  paid  into  court. 

When  wages  or  salaries  are  garnisheed,  the  Alberta  Rules  of  Court  specify  certain 
monthly  amounts  that  are  exempt  from  the  garnishment.  As  of  the  date  of  publication  the 
monthly  amounts  are  as  follows: 
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for  a  married  person  $700.00 

for  a  married  person  with  dependent  children  $700.00  plus 

in  his  or  her  custody,  control  or  for  whom  $  140.00  for  each  child 

maintenance  is  being  paid 

for  a  single  person  with  dependent  children  $525.00  plus 

in  his  or  her  custody,  control  or  for  whom  $140.00  for  each  child 

maintenance  is  being  paid 

for  a  single  person  $525.00 


This  rule  does  not  apply  if  the  debt  was  for  board  and/or  lodging  or  if  a  farmer  has 
absconded  or  is  about  to  abscond  from  Alberta,  leaving  no  spouse  or  infant  children  be- 
hind. It  also  does  not  apply  to  a  garnishee  summons  issued  on  a  judgment  or  order 
involving  alimony  or  maintenance  to  be  paid  by  a  husband  to  a  wife  or  children. 

Furthermore,  if  both  spouses  are  working,  the  court  can  reduce  the  exempt  amount  for 
one  or  both  of  them. 

Seizure  of  Assets        Another  common  method  of  collecting  debts  involves  the  seizing  of  a  farmer's  assets. 

After  a  judgement  has  been  obtained,  a  form  called  a  "writ  of  execution"  is  filed  with  the 
Sheriff's  office.  The  Seizures  Act  of  Alberta  governs  the  seizure  process.  Normally,  the 
first  step  visible  to  farmers  in  the  seizure  process,  other  than  the  involvement  of  the  Farm 
Debt  Review  Board,  is  the  appearance  on  the  farm  of  a  sheriff,  a  sheriff's  bailiff  or  duly 
authorized  agent,  or  a  piivate  bailiff  duly  authorized  by  the  court.  Only  these  individuals 
are  legally  empowered  to  seize  a  farmer's  assets  under  a  writ  of  execution.  A  prescribed 
"notice  of  seizure"  and  a  prescribed  "notice  of  objection"  must  be  served  upon  the  farmer 
before  a  valid  seizure  can  be  made.  Except  for  specific  assets  described  by  the  Seizures 
Act  and  the  Exemptions  Act,  most  of  a  farmer's  assets  can  be  seized.  The  chattels  are 
then  under  seizure  until  they  are  released  from  seizure  by  a  notice  in  writing  or  they  are 
ultimately  sold. 

A  farmer  can  object  to  the  seizure  by  signing  a  notice  of  objection  and  delivering  it  to  the 
sheriff  within  fourteen  days  after  receiving  it.  When  an  objection  is  properly  filed,  the 
matter  will  be  decided  in  court.  The  creditor  must  apply  to  the  court  to  have  the  court  de- 
cide whether  the  assets  should  be  removed  from  the  farmer's  possession  and  sold.  The 
farmer  will  usually  be  asked  to  sign  a  bailee's  undertaking,  which  is  basically  a  promise 
to  look  after  and  be  responsible  for  the  assets  until  they  are  sold.  However,  a  sheriff  has 
the  power  to  remove  and  sell  the  assets  without  going  through  the  formal  procedures.  A 
situation  involving  perishable  goods  is  an  example  of  when  a  sheriff  can  deem  this  neces- 
sary. The  money  received  from  the  sale  will  then  take  the  place  of  the  goods. 

Normally,  if  no  notice  of  objection  is  received  by  the  sheriff  after  the  required  fourteen 
days,  the  assets  may  be  sold  according  to  the  provisions  of  the  Seizures  Act.  The  sale 
would  usually  be  by  public  auction  or  by  tender  unless  the  court  orders  otherwise.  If  a 
notice  of  objection  was  properly  filed  by  a  farmer  and  the  court  ruled  in  favor  of  the  credi- 
tor, the  creditor  normally  will  be  granted  an  order  for  removal  and  sale.  The  court  can 
dictate  the  terms  of  the  sale.  Again,  the  sale  would  usually  occur  by  public  auction  or  ten- 
der, but  other  methods  of  sale  can  be  ordered  by  the  court. 

The  proceeds  from  the  sale  of  the  assets  are  first  applied  to  satisfy  the  valid  claims  of  the 
farmer's  creditors  in  the  order  of  priority  as  determined  by  law.  Any  funds  remaining  are 
distributed  to  the  farmer. 

If  the  proceeds  of  the  sale  are  not  sufficient  to  fully  satisfy  the  debt  owing  to  a  creditor, 
the  creditor  is  entitled  to  continue  to  pursue  the  farmer  for  the  remaining  amount  of  the 
debt. 
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Exemptions  Act        The  Exemptions  Act  of  Alberta  states  certain  assets  are  exempt  from  seizure  under  a  writ 
of  execution.  Assets  listed  in  the  Act  cannot  be  seized  by  an  unsecured  creditor  and  sold 
to  satisfy  a  judgment  against  a  farmer.  However,  any  of  these  listed  assets  can  be 
proceeded  against  by  secured  creditors  who  have  security  on  those  specific  assets. 
Essentially  the  Exemptions  Act  applies  to  unsecured  creditors,  not  secured  creditors.  The 
Exemptions  Act  applies  even  in  personal  bankruptcy. 

The  Act  lists  many  assets  including  the  homestead  property  (not  more  than  160  acres), 
certain  machinery,  some  animals,  some  grain,  specific  personal  property,  among  others. 
If  exempt  assets  are  seized  mistakenly,  the  farmer  should  file  a  notice  of  objection  to  the 
seizure.  The  farmer  could  lose  the  right  to  the  exempt  assets  if  the  objection  isn't  filed  in 
time. 
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IV  RELEASE  AND 
QUIT  CLAIM 


A release  is  a  document  a  creditor  might  sign  forgiving  a  farmer's  debt  and  a  quit 
claim  is  a  document  that  promises  to  quit  claiming  against  him  or  her  for  anything 
relating  to  the  debt.  A  typical  scenario  involves  the  farmer  voluntarily  giving  an  asset  to 
the  creditor  to  satisfy  the  debt  in  exchange  for  the  creditor  giving  the  farmer  a  quit  claim 
and  a  release  (hereinafter  called  a  "quit  claim").  The  farmer  must  carefully  read  the  "fine 
print";  it  is  not  unusual  for  a  creditor  to  offer  a  quit  claim  in  exchange  for  certain  assets 
plus  an  extra  amount  of  money. 

Quit  claims  are  a  relatively  easy  way  to  deal  with  a  debt  problem  in  the  proper  circum- 
stances. For  a  creditor,  it  is  faster  and  cheaper  than  proceeding  with  foreclosures  or 
seizures.  However,  a  creditor  never  has  to  give  a  quit  claim  to  a  farmer  -  it  is  something 
the  creditor  chooses  to  give.  For  the  farmer,  an  advantage  of  using  a  quit  claim  is  once  it 
has  been  given,  the  transaction  will  not  normally  appear  on  the  farmer's  credit  record.  A 
quit  claim  can  be  useful  when  a  farmer  has  no  equity  in  certain  secured  property,  is  seri- 
ously in  arrears  on  the  loan  and  realizes  the  property  eventually  will  be  lost  to  creditors. 
Quit  claims  can  also  be  useful  when  the  loan  payments  are  current  but  the  fair  market 
value  of  the  secured  property  has  declined  to  a  level  much  lower  than  the  amount  owing 
against  it. 
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V  INCOME  TAX 
AND  G.S.T. 
CONSEQUENCES 


FORCLOSURE  AND 
REPOSSESIONS 


Dealing  with  farm  financial  problems  can  cause  serious  income  tax  consequences. 
Some  farmers  do  not  realize  that  arrangements  with  creditors  to  resolve  debt 
situations  can  create  additional  liability  for  income  tax.  Sections  79  and  80  of  the  Income 
Tax  Act  are  the  governing  provisions. 

Section  79  of  the  Income  Tax  Act  applies  whenever  a  creditor  acquires  or  reacquires  the 
beneficial  ownership  of  a  farmer's  property  due  to  failure  to  pay  all  or  any  part  of  a  debt. 
An  acquisition  or  reacquisition  of  property  may  take  place  by  means  of: 

-  a  foreclosure  order  obtained  through  a  court 

-  repossession  or  seizure 

-  a  quit  claim. 


Even  though  the  property  is  taken  from  a  farmer  through  foreclosure  or  seizure,  the 
farmer  is  deemed  to  have  sold  it.  This  can  also  happen  when  a  farmer  gives  property  to  a 
creditor  in  exchange  for  a  quit  claim  when  payments  have  been  missed. 

Section  79  of  the  Income  Tax  Act  states  the  proceeds  of  disposition  are  deemed  to  be  the 
principal  amount  of  the  debt  extinguished.  This  deemed  sale  could  therefore  result  in  a 
capital  gain,  recapture  of  depreciation  or  even  taxable  income.  If  for  any  reason  a  farmer 
has  to  pay  the  creditor  after  the  property  has  been  acquired  or  reacquired  by  the  creditor, 
the  amount  paid  is  deemed  to  be  a  loss  for  the  farmer.  This  loss  will  be  a  capital  loss  if 
the  property  was  land.  These  capital  losses  can  be  applied  against  any  resulting  capital 
gain  caused  by  the  deemed  sale  of  the  reacquired  property  or  carried  forward  and  applied 
against  future  capital  gains. 

Technically,  if  a  farmer  has  not  failed  to  pay  all  or  any  part  of  a  debt  but  property  was 
acquired  or  reacquired  due  to  a  default  under  other  terms  of  the  loan,  section  79  may  not 
apply.  It  may  only  apply  when  there  is  a  default  in  payment.  Therefore,  other  income  tax 
provisions  would  be  applicable.  As  this  is  a  technical  point,  professional  legal 
advice  should  be  sought  when  property  is  acquired  or  reacquired  by  a  creditor  without  the 
farmer  being  in  arrears  on  a  loan. 

Because  section  79  only  applies  when  the  creditor  acquires  or  reacquires  property,  it  will 
not  apply  when  a  foreclosure  or  seizure  results  in  the  property  being  sold  to  a  party  other 
than  the  creditor.  Also,  if  a  creditor  sells  its  debt  and  the  purchaser  of  the  debt  acquires 
the  property  from  the  farmer,  section  79  may  not  apply  since  it  would  not  be  the  creditor 
who  is  acquiring  the  property. 

In  most  farm  property  repossession  cases,  section  79  will  not  result  in  a  tax  liability. 
As  a  simplified  example  of  this,  assume  the  following: 

-  A  farmer  purchased  land  in  1986  for  $500,000  and  financed  the  full  amount  with  a  bank 
loan  secured  by  a  mortgage  on  the  land. 

-  No  interest  was  charged  (for  simplicity's  sake). 

-  The  first  year  payment  of  $50,000  was  made,  but  the  farmer  was  unable  to  make  the 
second  year  payment  in  1987. 

-  The  bank  acquired  the  land  in  1 987  through  foreclosure  proceedings  which  satisfied  the 
unpaid  balance  of  $450,000. 


The  farmer  would  be  deemed  to  have  disposed  of  the  land  in  1987  with  the  following 
results: 

•  Deemed  proceeds  of  disposition  $450,000.00 
.     Less:  Adjusted  Cost  Base  (cost  of  -$500,000.00 

purchase  in  1986)   

.     Capital  Loss  ($50,000.00) 
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In  most  cases  where  the  value  of  the  property  has  declined  below  the  original  purchase 
price,  there  will  be  no  tax  because  the  tax  cost  will  be  greater  than  the  deemed  disposal 
proceeds. 

However,  in  those  cases  where  a  creditor  acquires  or  reacquires  property  with  a  tax  cost 
below  the  deemed  proceeds  of  disposition,  a  tax  liability  can  occur.  For  instance  assume 
that  in  1986,  the  farmer  had  mortgaged  land  that  he  had  owned  for  a  number  of  years  for 
the  purpose  of  acquiring  a  $500,000  loan  and  this  land  was  worth  $50,000  on  December 
31,  1971  (Valuation  Day  for  capital  gains  purposes).  Also  assume  that  this  land  was  ac- 
quired by  the  lender  in  1987  on  a  foreclosure.  The  farmer's  1987  taxable  position  would 
be  as  follows: 

•  Deemed  proceeds  of  disposition  $450,000.00 
Less:  Adjusted  Cost  Base  -$50,000.00 
(Valuation  Day  Value)   

•  Capital  Gain  $400,000.00 

In  such  situations,  the  farmer  could  possibly  use  the  "once-in-a-lifetime"  $500,000  capi- 
tal gains  exemption  for  qualified  farm  property  to  negate  the  tax  liability  created  by  the 
resulting  capital  gain.  Although  the  $500,000  capital  gains  exemption  could  be  used  to 
alleviate  the  tax  liability  in  the  above  example,  situations  exist  where  seizure  or 
foreclosure  of  depreciable  property  (buildings,  machinery)  will  result  in  a  recapture  of 
depreciation  which  is  not  a  capital  gain  and  thus  not  offset  by  the  $500,0000  capital  gains 
exemption.  Furthermore,  the  $500,000  capital  gains  exemption  is  not  necessarily 
available  for  all  taxpayers  because  certain  requirements  must  be  met  to  qualify  for  the 
exemption. 

A  farmer  will  have  no  tax  liability  under  the  Alternative  Minimum  Tax  system  in  situ- 
ations where  property  is  acquired  or  reacquired  and  section  79  of  the  Income  Tax  Act 
applies.  However,  a  farmer  potentially  could  have  to  pay  alternative  minimum  tax  when 
property  is  acquired  or  reacquired  and  section  79  does  not  apply.  This  tax  would  be  pay- 
able 

despite  the  existence  of  the  $500,000  capital  gains  exemption.  Alternative  minimum  tax 
has  to  be  calculated  only  when  the  farmer's  net  income  for  the  year  is  greater  than 
$40,000.  There  is  also  no  alternative  minimum  tax  payable  by  a  farmer  when  he  or  she 
declares  bankruptcy. 

In  cases  where  the  acquired  or  reacquired  property  did  not  satisfy  the  debt  in  full  and  the 
farmer  had  to  render  a  cash  payment  to  the  creditor,  this  cash  settlement  would  be  treated 
as  a  capital  loss.  If  a  farmer  had  to  make  a  $100,000  cash  payment  to  a  creditor,  the  result- 
ing $100,000  loss  could  be  applied  against  the  $400,000  of  capital  gain,  thus  retaining 
more  of  the  $500,000  capital  gains  exemption  for  future  use. 

With  respect  to  the  Goods  and  Services  Tax,  when  a  farmer's  property  is  seized  or  repos- 
sessed by  a  creditor  as  satisfaction  in  whole  or  in  part  for  a  debt  or  obligation  owing  by 
the  farmer  to  the  creditor,  the  transaction  is  deemed  to  have  taken  place  for  no  considera- 
tion, thus  no  G.S.T. 

Interest  Section  79  states  that  only  the  principal  amount  of  the  debt  extinguished  is  to  be  included 

in  a  farmer's  deemed  proceeds  of  disposition.  Any  interest  that  remains  unpaid  when 
property  is  acquired  or  reacquired  by  a  creditor  through  foreclosure  or  repossession  is 
normally  ignored  under  section  79. 

Some  legal  authorities  believe  that  section  80  (4)  of  the  Income  Tax  Act  may  apply  when 
interest  remains  unpaid  upon  the  acquisition  or  reacquisition  of  property  by  a  creditor 
through  foreclosure  or  repossession.  This  would  allow  Revenue  Canada  to  treat  the 
interest  forgiven  as  a  separate  debt  and  have  section  80  rules  apply. 

Alternatively,  section  80  may  not  apply  and  any  interest  that  remains  unpaid  when  prop- 
erty is  acquired  or  reacquired  may  be  added  back  to  a  farmer's  income  in  the  year  of  the 
foreclosure  or  repossession. 
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The  legal  treatment  of  unpaid  interest  under  section  79  was  unclear  at  the  time  of 
publication.  Professional  tax  advice  should  be  obtained  before  settling  a  debt  problem. 

Section  80  of  the  Income  Tax  Act  applies  when  a  farmer's  obligation  or  debt  is  settled  or 
extinguished  after  partial  payment  or  non-payment.  It  can  apply  when  a  parent  forgives  a 
debt  owed  by  a  child  without  taking  back  property.  (Note:  If  section  79  applies  then 
section  80  cannot  apply  to  the  same  debt.)  The  application  of  section  79  is  more  common 
in  a  farm  debt  situation  because  most  creditors  settle  these  debts  by  acquiring  or  reacquir- 
ing a  farmer's  property  through  foreclosure,  seizure  or  quit  claims. 

Section  80  does  not  apply  when  a  debt  is  forgiven  in  a  will.  This  is  an  important  estate 
planning  consideration  when  contemplating  sales  of  property  between  a  parent  and  a 
child. 

When  section  80  applies  to  forgiveness  of  debt,  it  does  not  require  an  addition  to  the 
income  of  the  farmer.  The  debt  that  is  forgiven  must  first  be  used  to  reduce  the  farmer's 
unused  losses  from  previous  years  in  the  following  order: 

(1)  non-capital  (business)  losses 

(2)  farm  losses 

(3)  net  capital  losses 

(4)  restricted  farm  losses 

The  forgiven  amount  cannot  be  applied  against  such  losses  from  the  same  year  in  which 
the  debt  was  forgiven  -  only  past  year's  losses  can  be  reduced.  Certain  tax  losses  in  one 
year  can  be  carried  forward  for  a  specific  number  of  years  and  used  to  offset  taxable 
income  earned  in  those  years.  However,  if  these  losses  were  not  used  up  in  those  years, 
they  would  expire.  Having  section  80  apply  may  benefit  the  farmer  if  past  tax  losses  that 
were  going  to  expire  can  be  used. 

If  the  forgiven  amount  of  the  debt  is  greater  than  all  of  these  past  losses,  then  the  excess 
is  used  to  reduce  the  tax  cost  of  depreciable  property  and  capital  property  owned  by  the 
farmer  at  the  time  the  debt  is  extinguished.  Then  if  either  of  these  two  types  of  property 
are  disposed  of,  the  increased  amount  of  recapture  of  depreciation  or  capital  gain  could 
result  in  a  greater  amount  of  tax  payable  for  the  farmer.  A  farmer  can  choose  which  prop- 
erty is  to  have  its  tax  cost  reduced  if  there  is  a  choice  to  be  made. 

Section  80  does  not  apply  in  bankruptcy  (corporate  or  individual)  or  to  debts  or  obliga- 
tions of  a  non-business  nature.  Although  section  80  refers  only  to  the  principal  amount 
forgiven  of  a  debt  or  obligation,  section  78  requires  a  farmer  to  include  unpaid  interest  as 
income  in  a  non-arms  length  situation  (eg.  parent  loans  to  child,  relative  loans  to  relative, 
friend  loans  to  friend,  etc.).  The  Act  is  not  clear  how  forgiveness  of  payment  of  accrued 
interest  with  respect  to  an  arms-length  situation  is  treated,  as  has  been  discussed  on  page 
34  in  the  section  dealing  with  interest.  If  unpaid  interest  forgiven  in  an  arm's  length  situ- 
ation is  governed  by  section  80,  the  amount  of  unpaid  interest  forgiven  will  be  applied  to 
further  reduce  the  losses  listed  above. 

CONCLUSION        The  tax  rules  associated  with  resolving  farm  debt  situations  are  confusing.  Fortunately,  it 
is  not  common  for  farmers  to  have  tax  problems  in  these  situations.  Before  taking  any 
steps  to  deal  with  a  debt  problem  a  farmer  should  consult  a  knowledgeable  tax  specialist. 
The  specialist  can  advise  a  farmer  whether  or  not  there  will  be  a  tax  problem  and  what 
steps  should  be  taken  to  minimize  any  tax  liability. 


SETTLEMENT  OF 
DEBTS 
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BANKRUPTCY 
ACT 

PROPOSAL 


The  federal  Bankruptcy  Act  governs  all  bankruptcies  in  Canada.  The  Act  defines  two 
other  methods  that  a  farmer  can  use  to  deal  with  creditors  besides  the  bankruptcy 
procedure.  These  are  the  proposal  and  orderly  payment  of  debts. 

Farmers  or  farm  corporations  that  are  insolvent  or  technically  bankrupt,  as  defined  in  the 
Act,  can  develop  a  written  proposal  to  pay  off  creditors.  In  the  correct  circumstances 
proposals  allow  farmers  to  deal  with  their  overall  debt  structure  even  though  they  cannot 
obtain  the  co-operation  of  some  of  their  creditors.  A  proposal  can  provide  an  opportunity 
for  the  court  to  impose  a  debt  restructuring  that  creditors  must  accept.  The  major  risk  of 
using  a  proposal  is  the  possibility  that  the  farmer  or  the  farm  corporation  will  automat- 
ically be  placed  in  bankruptcy  in  some  situations.  Proposals  are  used  infrequently  for  this 


ORDERLY  PAYMENT 
OF  DEBTS 


A  proposal  is  first  filed  with  a  trustee.  The  trustee  then  calls  a  meeting  of  the  creditors. 
The  creditors  consider  the  farmer's  proposal  and  vote  on  its  acceptance.  The  proposal 
must  be  accepted  by  at  least  50  per  cent  of  the  qualifying  creditors  and  those  creditors 
must  represent  at  least  75  per  cent  of  the  total  value  of  the  proven  claims.  If  it  is  not 
accepted  under  these  terms,  the  farmer  is  deemed  to  have  voluntarily  assigned  himself 
into  bankruptcy  as  of  the  date  of  the  proposal,  if  the  farmer  is  not  already  bankrupt. 

If  the  proposal  is  accepted,  the  court  must  approve  it.  The  Act  sets  out  certain  guidelines 
for  the  court  to  follow  for  granting  approval.  If  the  court  refuses  to  approve  a  proposal, 
the  farmer  is  deemed  to  have  assigned  himself  into  bankruptcy  if  the  farmer  is  not 
already  bankrupt.  If  the  court  approves  the  proposal,  it  is  binding  on  all  of  the  creditors 
with  provable  claims  under  the  Act,  except  for  certain  creditors  listed  in  section  148. 

If  the  farmer  or  farm  corporation  does  not  perform  the  proposal  or  defaults  under  some  of 
its  terms,  the  proposal  can  be  annulled  and  the  farmer  or  farm  corporation  is  deemed  to 
have  assigned  himself  or  itself  into  bankruptcy. 

The  Bankruptcy  Act  allows  certain  debtors  to  apply  for  a  consolidation  order  to  deal  with 
debts.  These  provisions  of  the  Act  deal  with  insolvent  debtors,  not  bankrupts.  Corpora- 
tions are  not  eligible  for  this  treatment.  Under  the  orderly  payment  of  debts  scheme,  a 
farmer  applies  to  make  one  periodic  payment  to  a  clerk  of  the  court  or  a  government 
agency  instead  of  making  different  payments  to  a  variety  of  creditors.  This  money  is  then 
distributed  to  the  creditors.  The  advantage  for  a  farmer  is  that  the  court-ordered 
periodic  payments  to  one  source  will  normally  be  less  than  the  usual  payments  to  all 
creditors.  The  farmer  must  repay  all  of  the  debts  within  three  years  unless  all  the  proper 
creditors  consent  to  another  arrangement  or  the  court  approves  of  another  arrangement. 
Except  for  secured  creditors,  creditors  cannot  take  legal  steps  to  collect  money  owing  to 
them  while  the  consolidation  order  is  in  force. 

The  consolidation  order  is  rarely  used  in  farm  debt  situations  because  a  number  of  restric- 
tions apply  as  to  when  a  consolidation  order  can  be  used  such  as: 

-  It  can  only  be  used  for  debts  in  excess  of  $1000  each,  when  the  creditor  consents  to 
having  these  provisions  apply. 

-  It  cannot  be  used  for  debts  owing  to  the  Crown  such  as  A  ADC,  FCC  and  the  Treasury 
Branch. 

-  It  cannot  be  used  for  debt  owing  under  a  personal  covenant  in  a  mortgage  or  charge  on 
land  or  in  an  agreement  for  sale. 

-  All  debt  must  be  repaid  within  three  years  unless  the  creditors  or  the  court  approve 
otherwise. 

-  Secured  creditors  can  still  enforce  their  security  whether  there  is  a  consolidation  order 
or  not. 
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BANKRUPTCY        Bankruptcy  is  the  last  strategy  for  a  farmer  or  corporation  when  there  is  a  desire  to  with- 
draw from  the  farm  operation  without  debt.  Its  purpose  is  to  allow  a  farmer  to  begin  again 
without  the  debt  that  could  not  be  reasonably  handled  in  any  other  way.  Bankruptcy  is 
useful  in  cases  where  there  is  a  large  debt  but  not  enough  assets  or  any  other  means  to 
satisfy  the  debt. 

There  are  three  ways  bankruptcy  can  be  brought  into  effect: 

1)  The  creditors  can  put  the  debtor  into  bankruptcy  by  filing  a  petition  with  the  court 
to  have  a  receiving  order  made  against  the  debtor.  This  method  cannot  be  used 
against  an  individual  farmer,  but  it  can  be  used  against  a  farm  corporation.  To  be 
able  to  use  this  provision  two  conditions  must  be  met: 

a)  the  debt  or  debts  owing  to  the  petitioning  creditor  or  creditors  amount  to  at  least  $1000, 
and 

b)  the  debtor  has  committed  an  "act  of  bankruptcy"  within  six  months  immediately 
preceding  the  filing  of  the  petition. 

The  Act  defines  "act  of  bankruptcy"  to  be  several  different  situations  such  as  ceasing  to 
meet  liabilities  as  they  come  due  or  making  a  fraudulent  conveyance  or  transfer  of 
property. 

2)  The  farmer  voluntarily  assigns  himself  or  herself  into  bankruptcy.  To  do  so  the  farmer 
must  be  "insolvent"  which  is  defined  in  the  Act  as: 

a)  owing  at  least  $1000,  and 

b)  being  in  a  situation  where  the  farmer  is  unable  to  meet  obligations  as  they  come  due, 
has  ceased  paying  current  business  obligations  as  they  become  due,  or  where  the 
fanner's  assets  do  not  cover  debt  obligations. 

3)  The  farmer  makes  a  formal  proposal  under  the  Bankruptcy  Act  which  is  either  rejected 
or,  once  accepted,  is  defaulted  upon  by  the  farmer. 

Once  a  farmer  is  in  bankruptcy,  a  licensed  "trustee"  becomes  involved.  A  farmer  who 
wants  to  assign  himself  or  herself  into  bankruptcy  can  usually  find  a  "trustee  in  bank- 
ruptcy" listed  in  the  telephone  book. 

Ownership  of  all  of  the  farmer's  assets  transfer  to  the  trustee  except  those  assets  exempt 
from  seizure  under  the  Exemptions  Act.  The  Bankruptcy  Act  states  any  property  exempt 
from  execution  or  seizure  under  provincial  laws  is  not  divisible  amongst  creditors  under 
bankruptcy  proceedings. 

Provisions  in  the  Act  allow  the  trustee  to  recover  property  that  has  been  fraudulently 
transferred  or  conveyed  to  other  parties  for  the  purpose  of  keeping  it  out  of  the  hands  of 
certain  creditors. 

The  trustee's  job  is  to  have  meetings  of  the  creditors,  to  decide  on  the  validity  of  their 
claims  and  to  see  that  valid  claims  are  properly  satisfied  by  the  farmer's  assets.  The 
Bankruptcy  Act  defines  procedures  as  to  how  these  claims  are  to  be  dealt  with.  Secured 
creditors'  rights  to  secured  property  are  normally  unaffected.  The  trustee  will  usually  sell 
the  remaining  property  and  distribute  the  proceeds  to  the  creditors  in  the  order  of  priority 
as  set  out  in  section  107: 

-  reasonable  testamentary  and  funeral  costs  for  a  deceased  bankrupt 

-  administration  costs  -  expenses  and  fees  of  trustee  and  legal  costs 

-  levy  assessed  to  help  pay  for  administration  of  the  Act 

-  wages,  commissions,  salaries  or  compensation  owing  to  certain  persons  employed  by 
the  bankrupt  for  the  three  previous  months  preceding  bankruptcy  (to  a  maximum  of 
$500)  plus  certain  disbursements.  Spouses  and  former  spouses  will  not  be  reimbursed 
for  these  things  until  all  other  creditors'  claims  have  been  satisfied 
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-  certain  municipal  taxes  levied  or  assessed  against  the  bankrupt 

-  certain  arrears  of  rent  for  the  three  months  preceding  bankruptcy  and  the  three  months 
after  for  the  accelerated  rent 

-  certain  legal  costs  of  a  creditor  who  had  undertaken  certain  legal  action  before  the 
bankruptcy 

-  indebtedness  of  bankrupt  under  the  Workmen's  Compensation  Act,  Unemployment 
Insurance  Act  or  Income  Tax  Act 

-  claims  resulting  from  injuries  to  employees  of  the  bankrupt  to  which  Workmen's 
Compensation  Act  doesn't  apply  but  only  to  the  extent  of  monies  received  from  those 
parties  guaranteeing  the  bankrupt  against  damages  resulting  from  such  injuries 

-  all  other  claims  of  the  Crown. 

When  these  preferences  have  been  satisfied,  the  remaining  funds  will  normally  be 
distributed  to  the  unsecured  creditors  on  a  pro-rata  basis. 

Discharge  Of  the  Bankrupt         Normally  a  discharge  from  bankruptcy  will  occur  no  earlier  than  three  months  and  no 

later  than  12  months  after  declaring  bankruptcy.  Corporations  do  not  usually  apply  for  a 
discharge.  On  an  application  for  discharge,  the  court  can  order: 

-  the  discharge  be  granted  absolutely 

-  the  discharge  be  granted  upon  certain  conditions  or, 

-  the  discharge  be  rejected. 

A  conditional  discharge  might  provide,  among  other  things,  for  the  further  payment  of  a 
sum  of  money  to  creditors. 

The  creditors  have  a  right  to  try  to  convince  the  court  to  refuse  the  application  for 
discharge.  Normally  the  application  for  discharge  will  be  granted  unless  it  can  be  proven 
that  a  farmer  has  done  something  wrong. 

An  order  of  absolute  discharge  releases  a  farmer  from  all  claims  provable  in  bankruptcy 
except  certain  debts  or  liabilities  defined  in  section  148  including  the  following: 

-  any  fine  or  penalty  imposed  by  a  court  or  any  debt  arising  out  of  a  recognizance  or  bail 
bond 

-  any  debt  or  liability  for  alimony 

-  any  debt  or  liability  under  a  maintenance  or  affiliation  order  or  under  an  agreement  for 
maintenance  and  support  of  a  spouse  or  child  living  apart  from  the  bankrupt 

-  any  debt  or  liability  arising  out  of  fraud,  embezzlement,  misappropriation  or  while 
acting  in  a  fiduciary  capacity 

-  any  debt  or  liability  for  obtaining  property  by  false  pretences  or  fraudulent 
misrepresentation 

-  any  debt  or  liability  for  goods  supplied  as  necessaries  of  life.  (In  these  situations  the 
court  may  make  such  order  for  payment  thereof  as  it  deems  just.) 

Once  the  absolute  discharge  has  been  granted  or  the  conditions  of  the  conditional 
discharge  have  been  met,  the  farmer  can  begin  again  without  the  heavy  debt  burden. 
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VI  DEALING 
WITH  THE 
PROBLEM 


PUTTING 
EMOTIONS  ASIDE 


FOCUSING  ON  THE 
FUTURE 


Continuing  The  Farm 
Operation 


Withdrawing  from  the 
Farm  Operation 


Gathering  information,  understanding  the  complexity  of  the  law  and  applying  it  to  a 
particular  situation  is  a  difficult  task  for  most  farmers  confronting  debt  problems. 
Still,  this  process  is  only  preparation  for  the  even  more  difficult  tasks  of  choosing  and 
carrying  out  a  course  of  action  that  will  resolve  the  problem. 

In  many  cases  the  alternatives  are  few  and  those  available  are  often  contradictory  to  the 
financial  and  personal  goals  of  the  debtor.  Dealing  with  financial,  emotional  and  psycho- 
logical problems  can  affect  the  ability  of  an  individual  to  make  the  best  decisions  from 
the  options  available.  Often  times  it  is  necessary  to  refer  to  professionals  for  assistance. 
As  one  would  refer  to  lawyers  and  financial  counsellors  for  assistance  it  may  be  appropri- 
ate to  seek  professional  assistance  for  the  emotional  stress  that  often  accompanies  debt 
problem. 

Professionals  involved  in  financial  stress  situations  often  observe  the  difficulty  presented 
by  business  decisions  being  driven  by  emotion  rather  than  by  prudent  business  analysis. 
The  first  step  recommended  is  to  attempt  to  put  emotions  aside.  Dealing  with  farm  finan- 
cial problems  involves  business  decisions  and  emotional  interference  can  create  further 
problems  rather  than  solving  the  present  ones.  It  has  been  observed  that  once  difficult 
emotional  decisions  are  made  and  acted  upon,  many  of  the  negative  emotions  disappear. 

The  next  step  is  to  turn  from  the  past  and  to  focus  on  the  future.  What  are  the  goals  or 
objectives  that  can  be  achieved?  It  may  be  useful  to  establish  short,  intermediate  and  long 
term  goals  along  with  plans  that  describe  how  the  objectives  inter-relate  to  one  another 
and  can  be  met.  As  austere  as  the  alternatives  appear,  the  farmer  will  usually  have  to 
determine  whether  to: 

-  continue  farming  operations,  or, 

-  withdraw  from  farming. 

In  some  situations  there  is  no  decision  to  be  made.  The  financial  situation  will  dictate  that 
farming  operations  be  ended. 

Others  may  have  a  more  difficult  decision  to  make.  If  the  agricultural  economy  improves 
in  the  near  future,  continuing  the  farm  operation  may  be  the  ideal  objective.  However,  if 
the  agricultural  economy  does  not  improve  immediately  or  even  deteriorates  further, 
getting  out  now  may  be  the  best  alternative.  Continuing  to  operate  a  financially  stressed 
farm  may  result  in  the  equity  position  of  the  farmer  declining  further.  There  are  many 
cases  where  farmers  wish  they  would  have  left  the  farm  operation  several  years  earlier. 
Many  farmers  can  outlast  this  "economic  downturn"  even  if  it  continues  for  some  time 
but  still  may  be  better  off  to  get  rid  of  uneconomic  debt. 

Any  decision  should  be  based  on  accurate  financial  and  legal  information.  Experienced 
and  competent  advice  should  be  sought  when  required. 

When  a  farmer  decides  to  continue  farming: 

-  The  farm  operation  continues  on  the  same  scale  with  the  same  debt.  No  major  assets  are 
sold.  This  strategy  may  involve  making  the  farm  operation  more  efficient  and 
productive.  It  may  involve  loan  extensions,  refinancing  arrangements  or  other 
negotiations  with  creditors,  or 

-  The  size  of  the  farm  operation  is  reduced  and  debts  are  reduced  to  a  manageable  level. 
This  could  involve  the  voluntary  or  involuntary  disposal  of  assets  with  a  resulting 
reduction  in  debt.  Loan  extensions,  refinancing  arrangements,  quit  claims  and  other 
negotiations  may  also  be  involved.  Purchasing  or  renting  cheaper  assets  may  be 
considered. 

When  a  farmer  decides  or  is  forced  to  leave  the  farming  operation,  he  or  she  can: 

-  negotiate  to  leave  with  as  much  money  and/or  property  as  possible  or  at  least  with 
as  little  debt  as  possible  or,  if  this  cannot  be  negotiated, 

-  declare  bankruptcy  to  eliminate  unmanageable  debt. 
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Withdrawing  from  the  farm  operation  may  not  mean  leaving  farming  forever.  Many  farm- 
ers are  trying  to  leave  the  farm  with  the  best  possible  deal  to  put  themselves  in  position  to 
farm  again.  By  ridding  themselves  of  debt  problems,  some  farmers  enable  themselves  to 
take  advantage  of  future  opportunities  in  agriculture. 

Choosing  to  ignore  a  debt  problem  or  fight  the  legal  system  generally  leads  to  more  seri- 
ous problems.  Farmers  who  advocate  going  outside  the  law  to  get  what  they  want  usually 
find  such  tactics  are  a  waste  of  time  and  money  and  do  not  achieve  the  desired  objectives. 
Instead,  it  is  better  to  learn  the  appropriate  rules  of  the  legal  system  and  use  them  to  fight 
within  the  system. 

When  developing  solutions  to  a  debt  problem,  a  farmer  may  have  to  change  strategies 
several  times  to  arrive  at  a  workable  solution. 

Lines  of  communication  should  be  kept  open  with  all  concerned.  Good  communication 
can  help  the  farmer  and  the  creditor  to  understand  each  other's  position  and  create  the 
kind  of  environment  that  will  produce  a  solution.  Any  information  provided  by  the  credi- 
tor should  be  carefully  reviewed  and  verified  with  independent  legal  counsellors. 

A  farmer  with  financial  problems  can  wait  for  creditors  to  initiate  proposals  or  some  kind 
of  legal  action  but  it  is  usually  preferable  for  the  farmer  to  approach  the  creditor  with  a 
proposal  as  soon  as  it  becomes  apparent  that  financial  difficulties  may  be  encountered. 
Often,  if  negotiations  centre  around  a  proposal  put  forward  by  the  farmer,  the  resulting 
settlement  may  be  more  advantageous  for  the  farmer. 

When  solving  a  debt  problem,  a  farmer  may  first  simply  approach  the  creditor.  When  do- 
ing so  it  can  be  useful  to  view  the  problem  from  the  creditor's  viewpoint.  A  proposal 
presented  by  the  farmer  should  be  made  on  the  basis  that  it  is  the  best  alternative  for  the 
creditor.  If  this  approach  is  not  successful,  the  next  step  may  be  to  consider  seeking  inde- 
pendent help.  The  services  provided  by  the  Farm  Debt  Review  Board,  Alberta 
Agriculture's  and  AADC's  Counselling  Program,  and  the  Farmer's  Advocate  may  be  con- 
sidered initially. 

It  may  become  necessary  to  employ  a  private  consultant  or  accountant  to  assist  in  devel- 
oping a  financial  proposal  for  the  creditor.  Finally,  since  there  are  many  legal  issues 
involved,  it  may  be  essential  to  hire  a  lawyer.  The  lawyer  can  help  with  negotiations  and 
go  to  court  if  necessary.  When  selecting  a  lawyer,  hire  one  who  is  experienced  with  farm 
debt  cases. 

Private  consultants,  accountants  and  lawyers  cost  money  and  the  costs  should  be  consid- 
ered when  deciding  which  strategy  is  worthwhile  pursuing.  Sometimes  the  cost  of  their 
services  may  not  equal  the  benefits  they  offer.  None  of  these  individuals  can  work 
miracles. 

Dealing  successfully  with  financial  problems  can  be  improved  with  an  accurate  assess- 
ment of  the  financial  and  legal  position  of  the  farm  business.  Approaching  the  problem  in 
a  logical  and  rational  fashion  will  certainly  alleviate  the  sense  of  panic  that  can  prevail.  If 
the  borrower  is  aware  of  the  steps  of  debt  enforcement,  and  is  aware  of  the  rights  and 
obligations  provided  by  the  law,  the  road  to  a  reasonable  settlement  may  be  smoother. 


OTHER 
CONSIDERATIONS 
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